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Questions Presented 

(1) Did the trial court misconstrue the separation agree¬ 
ment in ruling that plaintiff had no obligation thereunder 
not to exclude her children from her home? 

(2) Was the proper construction of the separation agree¬ 
ment, relative to plaintiff’s obligation thereunder not; to 
exclude her children from her home, a question which 
should have been submitted to the jury because the agree¬ 
ment was ambiguous on this point? 

(3) Was the question whether defendant was in “dire” 
need of a reduction of his obligations under the separation 
agreement, in accordance with its provisions, a question 
of fact which should have been submitted to the jury? 

(4) Was the court’s ruling that defendant was not! in 
“dire” need of a reduction of his obligations, within the 
meaning of the word “dire” as used in the separation 
agreement, so contrary to the weight of the evidence as 
to require reversal? 
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Jurisdictional Statement 

This is an appeal from a judgment entered on Decem¬ 
ber 8, 1953, in the United States District Court for the 
District of Columbia. (J. A. 81). On the same date, the 
trial court executed a Certificate of Finality under F. R. 
C. P. 54 (b) as to this judgment. (J. A. 83). The opinion 
of the court below (Bastian, J.) was filed on November 24, 
1953. (J. A. 74). Defendant moved for a new trial on 

December 19, 1953 (J. A. 84) and the court’s order “over¬ 
ruling” the motion was entered January 6, 1954. (J. A. 

85). Notice of appeal was filed on January 4, 1954. 
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This court has jurisdiction by virtue of the provisions 
of Tit. 28 U. S. C. § 1291. 

Statement of Facts 

This is an appeal from a judgment for plaintiff and 
subsequent denial of a new trial in an action for arrear¬ 
ages due under a separation agreement, in which defendant 
filed a “cross-complaint” for modification of the agree¬ 
ment. Plaintiff-appellee and defendant-appellant were 
married in 1932. 1 Three children were born of this mar¬ 
riage, all of whom are unmarried minors, and the eldest 
of whom is named Felicia. (J. A. 55). 

The parties separated in 1947, and on December 22, 1948, 
entered into a separation agreement. (J. A. 55). This 
agreement included provisions relating to the custody and 
support of the children, the support of the wife, the settle¬ 
ment of the parties’ property relationships, and enforce¬ 
ment of the agreement. Certain of its material provisions 
are summarized or set forth below. 

Paragraph 2 of the agreement provides that “Until the 
respective children shall have married or obtained the age 
of twenty-one years, the Wife shall have custody of 
them. . . .” (J. A. 55). 

Paragraph 3 provides that the husband agrees to pay 
to the wife, for the maintenance and support of their 
minor, unmarried children, $500 monthly when three chil¬ 
dren are at home with her; $425 monthly when two chil¬ 
dren are at home with her; $250 monthly when one child is 
at home with her; and $125 monthly when no child is at 
home with her. (J. A. 55). 

Paragraphs 4, 5, 6, and 8 provide in detail for educating, 
clothing, and safeguarding the health and financial secu¬ 
rity of the children at the husband’s expense. (J. A. 56-58). 

1 The parties will ordinarily be referred to herein as plaintiff and de¬ 
fendant. 
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Paragraph 9 provides that the wife shall receive for her 
own support 25% of the husband’s yearly gross income 
(but no less than $4,500 nor more than $10,000). (J. A. 59). 

Paragraph 14 provides that “the Husband . . . will 
not attempt, by action in any court or otherwise, to reduce 
his obligations hereunder upon the ground of any increase 
in the number of his dependents or any increase in any 
expenses not deductible from his gross income ... or On 
any other ground except serious illness, inability to work 
or other dire necessity”. (J. A. 61). 

Paragraph 15 provides that the separation agreement 
may be incorporated in any decree or judgment of divorce 
or separation, “but this Agreement shall in any event sur¬ 
vive and shall not be merged in or superseded by any such 
degree or judgment ... to the end that either party may 
enforce his rights under any such decree or judgment, 
and may also or alternatively proceed independently under 
this Agreement”. (J. A. 61). The agreement was incor¬ 
porated into a Xevada divorce decree, pursuant to this 
paragraph, on the same day the agreement was entered 
into. (J. A. 62). 

In the years 1949 through 1952, defendant paid plaintiff 
approximately $67,854.13 under this agreement. (J. A- 
78). During this time, however, controversy developed be¬ 
tween the parties over the proper construction of some 
of the terms in the contract and the literalness with which 
they were to be applied. On July 8, 1952, plaintiff insti¬ 
tuted the present action setting forth some fifteen items 
in support of a claim for $3,269.46 more. (J. A. 51). 

Statement of the Case 

Plaintiff’s complaint was entitled “Complaint (For 
Monies Due Under Contract)”. (J. A. 51). She therein 
alleged, inter alia, that defendant had failed to pay her 
for certain days when some or all of the children had been 
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at home with her, and for certain summer camp, clothing, 
and drug expenses under paragraphs 3, 4, and 5 of the 
agreement. 2 Defendant answered on July 29, 1952 deny¬ 
ing liability. (J. A. 63). Thereafter plaintiff filed a sup¬ 
plemental complaint on June 26, 1953, in which she alleged 
certain defaults on the part of defendant subsequent to 
the filing of the original complaint. (J. A. 66). Defend¬ 
ant answered on July 17, 1953 denying liability and fur¬ 
ther alleging that the separation agreement was no longer 
in effect, “there having been a failure of consideration....” 
(J. A. 68). Thereafter, on October 16, 1953, defendant 
filed a supplemental answer which included a “cross com¬ 
plaint” asking a revision of the agreement as provided for 
therein on the ground of “dire necessity”. (J. A. 69). 

A trial was had in November 1953 before a jury, to which 
certain of plaintiff’s claims were submitted. The jury re¬ 
turned a verdict against defendant upon these claims. 
The sums awarded by the jury are not in issue on this 
appeal. Certain other claims of plaintiff "were ruled upon, 
adversely to defendant, by the court, as was defendant’s 
“cross complaint”. It is to these rulings that this appeal 
is directed. 

Judgment was entered for plaintiff on December S, 
1953, in the amount of $6,059.59, and defendant’s cross 
complaint for modification was dismissed. A motion for 
a new trial, filed December 19, 1953, was “overruled” on 
January 6, 1954. Defendant noted his appeal on January 
4, 1954. 

In her supplemental complaint, plaintiff made certain 
claims under paragraph 3 of the agreement relating to 

2 She also made certain claims relating to the computation of defend¬ 
ant's income under paragraph 9 which have not yet been decided. This 
appeal is from the judgment entered on the rest of the parties’ claims, as 
to which the trial judge issued a Certificate of Finality under F.R.C.P. 
54(b) J. A. 83). 
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the maintenance and support of the children during the 
summer of 1952 and during the following school year. 
Paragraph 7 (4) alleged that in July 1952, one child -was at 
home with plaintiff for six days, for which defendant owed 
her $48.36, and no child was at home with her for twenty- 
five days, for which defendant owed her $100.75. (J. A. 

66). Paragraph 7 (5) alleged that in August 1952, one 
child w T as at home with plaintiff for fourteen days, for 
which defendant owed her $112.84, and two children were 
at home with plaintiff for seventeen days, for which plain¬ 
tiff owed her $232.90. (J. A. 66). As to these two claims, 
defendant conceded during the trial that he could not 
dispute plaintiff’s testimony that the children were at 
home with her, and further conceded the accuracy of plain¬ 
tiff’s arithmetic. Paragraph 7 (6) of the supplemental 
complaint alleged that in the ten months from September 
1952 through June 1953, two children were at home with 
plaintiff, for which defendant owed her $4,250. (J. A. 

66). As to this claim, defendant conceded that the chil¬ 
dren were at home with plaintiff as alleged, conceded the 
accuracy of the arithmetic, and conceded that during 
the period involved he had paid plaintiff $4,250 less than 
the separation agreement called for. 3 (J. A. 72). 

Defendant offered two defenses in the trial court to these 
three claims of plaintiff under paragraph 3 of the separa¬ 
tion agreement. The first was that plaintiff herself had 
theretofore, in June 1952, materially breached her obliga- 


3 He did not, however, concede that it followed from this that he had 
abandoned or failed to support the children, but on the contrary specifi¬ 
cally denied it, pointing out that he had made other payments to plaintiff 
during this period, “a portion of which, at least, was available for the 
maintenance and support of the . . . children . . . (J. A. 72). 

Defendant did not seek to reduce his payments on account of maintenance 
and support of the children, but rather the wife. However, since he 
neglected to earmark his payments, plaintiff allocated them to herself 
rather than the children (J. A. 72, 77). 
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tion under the contract by excluding her oldest daughter, 
Felicia, from her home. (J.A. 41, 73). Defendant contended 
that this constituted a breach of contract and a failure of 
the consideration for his promises in the separation agree¬ 
ment, and that he was therefore no longer obligated to 
make payments to his former wife in accordance with the 
terms of the agreement, though of course he remained 
obligated, apart from the agreement, to provide for the 
children—and the plaintiff—in accordance with his means. 
(J. A. 10,12, 72, 73). The trial court did not submit this issue 
of breach to the jury. On the contrary, it “declined to hear 
evidence on this point” and ruled against defendant, “hold¬ 
ing that there was no provision in the separation agreement 
that the children must be kept together.” (J. A. 75). 

The second defense to plaintiff’s claims was presented 
by defendant’s “cross complaint” in which he sought a 
modification of his obligations under the separation agree¬ 
ment on the ground of “dire necessity,” pursuant to the 
provisions of paragraph 14 of the agreement. 4 (J. A. 69). 
This issue too was withheld from the jury, and on it also 
the court ruled against defendant. (J. A. 77-81). 

The court’s disposition of these two defenses furnishes 
the principal grounds for the present appeal. 

Statement of Points Relied Upon 

The court below erred in that it 

(1) misconstrued the agreement; 

(2) failed to submit the question of the proper con¬ 
struction of the agreement to the jury; 

(3) failed to hold that plaintiff herself was in breach 
of the agreement sued upon after June, 1952; 

(4) failed to hold that plaintiff could not recover 

4 The “cross complaint” demanded “affirmative relief”, but was also 
labelled “Eighth Defense”, and was treated by the court, without objec¬ 
tion, as a claim for both retrospective and prospective relief (J. A. 69, 77). 
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any claims under the agreement sued upon arising 
after June, 1952; 

(5) failed to submit the issue of dire necessity to 
the jury; 

(6) ruled contrary to the weight of the evidence on 
the issue of dire necessity; 

(7) failed to modify the defendant’s obligations 
under the agreement, as authorized by paragraph 14 
thereof. 

Summary of Argument 

Plaintiff’s claims under paragraphs 7(4), 7(5) and 7(6) 
of the separation agreement related to the time, from June 
1952 on, during which plaintiff herself was in material 
breach of the agreement, so that she could not enforce it 
against defendant. In ruling that she was not in material! 
breach, the trial court misconstrued the agreement and 
what it requires of plaintiff. But even if this were not so, 
the court was in error. For assuming that the agreement 
did not clearly require plaintiff to accept and retain actual 
custody of her children, it was at the very least ambiguous 
on this point, so that its proper construction presented a 
question which should have been submitted to the jury, i 
Defendant -was entitled to both retrospective and prospec¬ 
tive reduction of his obligations under the agreement, by: 
the terms of paragraph 14 thereof, should dire necessity 
arise. The trial court erred both in failing to submit to the 
jury the question whether dire necessity had arisen, and in 
itself ruling, contrary to the weight of the evidence, that 
there was no dire necessity, within the meaning of that 
phrase as used in the separation agreement. 
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ARGUMENT 

I 

Plaintiff Herself Was Materially in Breach of the Contract 
Sued upon After June 1952, and Therefore Could Not En¬ 
force It Against Defendant. 

A. 

The Alleged Breach, if Proven, Terminated Defendant’s 
Obligation under the Separation Agreement 

Defendant offered to prove in the trial court that the 
plaintiff forced the parties’ oldest daughter, Felicia, to 
leave plaintiff’s home in June 1952, excluded her from the 
society and companionship of her sisters, and refused to 
support, maintain, and care for her further. (J. A. 5, 75). 
The court rejected this offer of proof. (J. A. 75). For 
purposes of this appeal, it must therefore he assumed that 
the evidence would have fully supported defendant’s claim. 
Buchhalter v. Rude, 54 F. 2d 834 (10th Cir. 1931); First 
Nat. Bank of Atlanta v. Southern Cotton Oil Co., 78 F. 2d 
339 (5th Cir. 1935). 

The exclusion of this child from her mother’s home con¬ 
stituted a material breach of the separation agreement 
which terminated defendant’s obligation thereunder. Cf. 
Duryea v. Bliven, 122 N. Y. 567, 25 N. E. 908 (1890). Where 
an action is brought on a separation agreement, it is gen¬ 
erally held that breach of its custody provisions by the 
mother is a defense to an action to recover arrearages under 
the agreement. Duryea v. Bliven, supra. See Laughridgc 
v. Love joy, 234 N. C. 663, 68 S. E. 2d 403 (1951); cf. An¬ 
notation, 88 A. L. R. 199; Gilman v. Gilman, 97 N. E. 2d 
404 (1951); Olson v. Olson, 38 N. W. 2d 32 (1949); Craig 
v. Craig, 26 So. 2d 881 (1946). Especially is this true where 
the breach consists not merely in denial of the father’s 
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right of visitation, but in refusal to exercise custody over 
the children and to support and maintain them. Mason v. 
Mason, 39 P. 2d 328 (Ore. 1934). 

In this connection, a distinction must of course be drawn 
between an action on a separation agreement and an action 
on a decree. Blumberg v. Blumberg, 117 N. Y. S. 2d 906 
(1952); Laughridge v. Lovejoy, supra. The instant action 
was brought solely or at least “basically”—on the contract 
(J.A. 1, 2, 4, 7, 51), although plaintiff sought to set up the 
existence of the decree into which it had been incorporated 
as a bar to any defense, on the ground that to allow any 
defense would be to “tamper,” presumably unjustifiably, 
with a foreign decree. (J. A. 2, 3). If it were relevant 
appellant would strenuously argue that foreign decrees may 
quite properly be tampered with under certain circum¬ 
stances. See Conwell v. Conwell, 3 N. J. 266, 69 A. 2d 712 
(1949); James v. James, 59 N. Y. S. 2d 466 (1946); Durfee 
v. Durfee, 293 Mass. 472, 200 N. E. 395 (1936). But the 
existence of the foreign decree is altogether irrelevant in 
this action on the separation agreement, for its existence, 
validity, and terms will be unaffected by the disposition of 
the contract action. See fn. 5, infra. 

B 

The Trial Court Misconstrued the Separation Agreement 

The trial court ruled that there was no breach, as a matter 
of law, for the reason that the separation agreement did 
not require plaintiff to retain custody of Felicia and make 
a home for her with her sisters. The issue of breach was 
thus withheld from the jury because the court undertook 
to construe the agreement and construed it adversely to de¬ 
fendant. In this the court erred: It misconstrued the 
agreement. 

The interpretation placed upon the separation agreement 





10 


by the trial court is not binding on this court. For inter¬ 
pretation of the separation agreement by the court itself, 
if it was authorized at all, was authorized only because it 
presented a “question of law.” On such a question, the 
ruling of the trial court is of course entitled to deference, 
but this court having all the relevant material before it, 
must nevertheless make its own independent judgment, and 
it cannot permit the ruling below to stand unless satisfied 
as to its correctness. Miller v. Miller, 134 F. 2d 590 (10th 
Cir. 1943). 

The trial court’s construction of the separation agree¬ 
ment was apparently based upon the absence of any express 
provision “that the children must be kept together” and 
the fact that “it seemed to the Court that the agreement 
itself contemplated situations where the children were sepa¬ 
rated, for provision was made for payments in different 
amounts when the children vrere not together.” 

Little comment is required by the court’s observation that 
“the agreement itself contemplated situations where the 
children were separated.” That is undeniably true. Para¬ 
graph 3 of the agreement provides a “sliding scale” of 
payments to plaintiff to cover the maintenance and support 
of the children, depending on how many are at home. As a 
matter of fact, it is so drafted that the absence of one child 
from plaintiff’s home costs her only $75 monthly: She re¬ 
ceives $425 a month rather than $500. But this sliding scale 
was hardly intended to give plaintiff an option to accept or 
reject custody of her children. Rather it appears in the 
agreement in contemplation of the time when, one by one, 
the children marry or reach twenty-one, as well as times 
when one or more of them may be away from home at school, 
or visiting defendant during the summer. 

Scarcely more comment is required by the court’s reli¬ 
ance on the absence of an express requirement that the 
children be kept together. The provisions of a contract 
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are of course no less present and no less binding because 
they are implicit rather than explicit. But in any event, 
plaintiff has an express duty under paragraph 2 of the 
agreement to accept and retain custody of the children. 
Paragraph 2 provides that “Until the respective children 
shall have married or obtained the age of twenty-one years, 
the Wife shall have custody of them. . . .” This pre¬ 
vision expresses what may well be regarded as a privilege. 
But for one who does not so regard it, the clause expresses 
also a duty. The provision of paragraph 2 that “The Wife 
shall have custody” is no less mandatory than the provi¬ 
sion of paragraph 9 that “The Husband shall pay to the 
Wife for her support” approximately 25% of his gross in¬ 
come, or the provisions of other paragraphs which set forth 
the payments which defendant “shall” make for the sup¬ 
port, maintenance, education, health, welfare, and secu¬ 
rity of the children. This express duty to “have custody” 
constitutes a duty on plaintiff’s part to accept and retain 
actual custody—to provide and maintain a home in which 
the three girls can live together when not away in school 
and in which they will always be welcome. 

Such a duty is also fairly implied by the agreement as a 
whole, the circumstances under which it was entered into, 
and the situation of the parties at the time it was entered 
into—all of which it is not only proper but essential to 
consider in construing the agreement. Miller v. Miller, 
supra; Merrill-Ruckgaber Co . v. U. S., 241 U. S. 387 (1916). 
When the practical dissolution of his marriage became a 
fait accompli, defendant deliberately contracted away all 
claim to the day-to-day company of any of his children, 
except in the summer months. Both the exceedingly gen¬ 
erous terms of the separation agreement and the welcome 
which he extended to the excluded child demonstrate that 

i 

he did not do this out of any lack of affection for them. 
On the contrary, his voluntary renunciation of any claim 
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to regular custody of any of the children attests his strong 
desire that the disruption of the family unit should be 
minimized and a normal family life maintained for the 
children, insofar as possible. The extraordinarily bounti¬ 
ful provision made for plaintiff in paragraph 9 of the sepa¬ 
ration agreement, after complete provision had already 
been made for every need of the children, can only be ex¬ 
plained as having been made on the understanding that 
plaintiff would undertake to keep the children together and 
provide for them at least this minimum basis on which 
to have as normal a home life as possible under the cir¬ 
cumstances. 

C 

If It Be Assumed that the Trial Court Did Not Misconstrue 

the Agreement, Then the Trial Court Must Have Erred in 

Attempting to Construe It at All. 

It will of course be argued for appellee that the agree¬ 
ment did not so clearly require her to accept and retain 
custody of all her children as to justify this court in so 
ruling. But assuming, without in any sense conceding, this 
to be the case, the agreement must at the very least have 
been so ambiguous that its proper interpretation presented 
a jury question. 

The general rule is of course that the construction of 
contracts presents a “question of law” and is a matter for 
the court alone. Brown & Co. v. McGran, 39 U. S. 479 
(1840); Hill <£ Combs v. First Nat. Bank of San Angelo, 
Texas, 139 F. 2d 740 (5th Cir. 1944); Rankin v. Fidelity Co., 
189 U. S. 243 (1903); Pipe & Tube Bending Corp. v. Cornine - 
Hakanson Die-Casting Co., 27 F. 2d 32 (3rd Cir. 1928). 
Where, however, the provisions of the contract are ambigu¬ 
ous, a jury question is presented. Brown & Co. v. McGran, 
supra; Hill & Combs v. First Nat. Bank of San Angelo, 
Texas, supra; Rankin v. Fidelity Co., supra; Pipe & Tube 
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Bending Corp. v. Cornine-Hakanson Die-Casting Co., supra. 
In effect, the rule is that the meaning must be so clear that 
a directed verdict would be proper, if the question of the 
proper construction of the contract is to be withheld from 
the jury: 

“ . . . before it can be said that there is no ambiguity, 
the court must conclude that the controversial words 
are only capable of one interpretation, and that conclu¬ 
sion must be determined from a consideration of the 
entire contract and not from some single portion 
thereof.” Buchanan v. Sivift, 130 F. 2d 483 (7th Cir. 
1942) 

In the case at bar, it can hardly be said that “the Wife 
shall have custodv” can onlv mean that “the Wife shall 
have custody if she chooses to”. Whether it is mandatory 
or permissive is at least ambiguous, if defendant’s conten¬ 
tion be not accepted that, considering the agreement as a 
whole and the circumstances under which it was entered 
into, it clearly means plaintiff was obliged to have and keep 
custody of her children. Hence the trial court, if it should 
not have construed the agreement as requiring plaintiff to 
accept and retain custody of the children, at least should 
have submitted the question of proper construction to the 
jury. Compare Buchanan v. Sivift, supra, in which defend¬ 
ant had promised to pay plaintiff $65 weekly, “such remit¬ 
tance to continue for a period of five (5) years, or until her 
death.” The trial court construed this promise to run for 
five years or life, whichever was less. The 7th Circuit 
reversed and remanded, however, since the provision could 
also mean that defendant was to pay for five years or life, 
whichever was greater. Its meaning being thus ambiguous, 
a new trial was necessary, in which the court should admit 

“proof of the circumstances surrounding the parties 
and the object they had in view at the time the con¬ 
tract was made . . . for the purpose of ascertaining 
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by evidence dehors the instrument the sense and mean¬ 
ing of the language used, in order to place itself as 
nearly as possible in the situation of the parties at 
the time of the execution of the contract.” 130 F. 2d 
at 485. 

II 

Defendant Was in Dire Need of a Modification of His Obliga¬ 
tions under the Separation Agreement, as Provided for in 
Paragraph 14 Thereof. 

In paragraph 14 of the separation agreement, defendant 
agreed that he would not “attempt, by action in any court or 
otherwise, to reduce his obligations hereunder upon the 
ground of any increase in the number of his dependents 
or any increase in any expenses ... or on any other 
ground except serious illness, inability to work or other 
dire necessity”. The fair implication of this provision is 
that defendant is entitled to seek and receive a reduction 
of his obligations, should “dire necessity” arise. Both 
the parties and the court below have consistently so treated 
it. 5 (J. A. 7,13, 40, 51, 77). 


5 There is of course no problem in the case at hand of authority to 
order a retroactive modification of defendant’s obligation, such as this 
Court treated in Kephart v. Kephart, — U.S. App. D.C. —, 193 F. 2d 677 
(D.C. Cir. 1951). The action was brought on the contract and the “cross 
complaint” was based upon the contract, as provided for in paragraph 
15—not on the decree into which the contract had been incorporated. 
Cf. Miller v. Miller, 134 F. 2d 583 (10th Cir. 1943). Statutory pro¬ 
visions concern in" the modification of decrees are accordingly irrelevant. 
The court was not asked to modify the decree, and its power to do so 
is not in issue. Any discrepancy between the terms of the contract and 
the terms of the decree which results from a modification of the contract 
need not be resolved in this action, and the possibility of such discrepancy 
is therefore no bar to the granting of the relief sought. (U. J. A. 3). 

Nor can it be doubted that paragraph 14 of the contract contemplates 
retrospective as well as prospective modification. It is obvious that the 
reduction of obligation there authorized on such "rounds as “serious ill¬ 
ness” or “inability to work” can only be had for a disability of substan¬ 
tial duration. It hardly seems likely that the parties agreed to modifica- 
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The question whether dire necessity has arisen would ap¬ 
pear to be pre-eminently one of fact, for the jury. It must 
he borne in mind that the “cross complaint”, like the origi¬ 
nal action, was brought on the contract, and sought a modi¬ 
fication of the contract in accordance with the terms of the 
contract. The action was legal, not equitable, however 
much the relief sought may resemble that which equity 
would dispense if the action and counterclaim were brought 
on the decree. Nor is there any reason, in principle, why a 
jury should not say whether dire necessity has arisen, and 
if so, what the parties’ new obligation should be. 0 This 
inded is the forte of jurors. 

The court nevertheless ruled upon the question of dire 
necessity, adversely to defendant, without submitting it to 
the jury. If this be rationalized as in effect a ruling that the 
evidence on the issue of dire necessity would admit only of 
a finding that there was no dire necessity, it was clearly 
erroneous. But even if it be assumed that the question of 
dire necessity was one proper to be decided by the court 
alone, the ruling was so contrary to the weight of the evi¬ 
dence that it cannot stand on this review. 

Defendant contracted to pay approximately $6,000 an¬ 
nually for the support and maintenance of his three chil¬ 
dren, plus amounts required for their education, health, 
welfare, and security. In addition to these fixed payments, 
more than sufficient to care for every need of the children, 
he contracted to pay plaintiff 25% of his annual income be¬ 
fore taxes, up to $10,000. This agreement was entered 
into at a time when defendant was and had been earning 
$40,000 to $50,000 annually. (J. A. 18, 79). It thus contem- 

tion only for those disabilities for which one can confidently predict in 
advance a long duration, and not for those which might or might not 
last a long time, or those which seem unlikely to, but nevertheless do. 

c Even though the trial court thought that if the issue of dire necessity 
was submitted to the jury, “would have more complications than a dog has 
fleas”. (J- A. 8). 


• v 4 
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plated that his obligation should be in the neighborhood of 
$16,000-$20,000 annually. The undisputed evidence shows 
that since that time his average annual income has been cut 
almost in half, while his annual obligation under the agree¬ 
ment has declined almost none, despite the provisions of 
paragraph 9. (J. A. 13-39, 79). In the four years from 1949 
through 1952, defendant paid plaintiff over $67,000, or an 
average of almost $17,000 per year. (J. A. 24). This 
has amounted to roughly three-fourths of his income after 
taxes, with the result that his capital has been depleted and 
he has had to borrow substantially on his life insurance. 7 
(J. A. 22, 26). 

The trial court held that there was no dire necessity for 
a reduction of obligation here, since defendant still had a 
$17,000 equity in a house and furnishings, plus two small 
cars, and his wife and child had traveled to Europe the 
previous summer. 8 But the modification provision of the 
separation agreement does not require that defendant com¬ 
pletely exhaust his capital resources before he is in dire 
need of a modification. It speaks of “serious illness, ina¬ 
bility to work or other dire necessity” (emphasis added), 
and thus clearly indicates that dire necessity arises when, 
for any reason, income is sharply reduced. Moreover, other 
provisions of the agreement (see paragraph 9) indicate 
that it is to be construed and applied without reference to 
capital gains and losses. Since in this case, average income 
before taxes fell off by 35%-45% after the agreement 

7 Defendant is not entitled to, and does not, seek any reduction of obliga¬ 
tion on account of the fact that he has remarried and has an infant son. 
He nevertheless points out that the income available for his own sup¬ 
port, with or without family, has been approximately one-third of the 
amount which he has turned over to plaintiff. 

8 The court also observed that the actual cash available to defendant 
in the years 1949 through 1953 averaged over $34,000—before taxes. 
This was a result of the liquidation of defendant’s only capital—his in¬ 
vestment in the law firm of which he was a member until 1949. Average 
income before taxes was just over $27,000. 
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was entered into, with no corresponding decrease in the ob¬ 
ligation, the trial court clearly should have submitted the 
issue of dire necessity to the jury, or, if it was not a jury 
question, decided it favorably to defendant. 

Ill 

Conclusion 

Appellant believes that plaintiff’s exclusion of her 
daughter Felicia from her home after June 1952 constituted 
a complete defense to plaintiff’s claims under the separa¬ 
tion agreement arising after that time. He also believes 
that in any case he was entitled to some reduction of his 
obligations under the agreement in accordance with para¬ 
graph 14 thereof, retrospective at least to June 1952. 

Appellant therefore submits that this court should re¬ 
verse the judgment of the court below, insofar as it re¬ 
lates to his “cross complaint” and to paragraphs 7(4), 
7(5) and 7(6) of plaintiff’s supplemental complaint, and en¬ 
ter its order directing entry of judgment for appellant on 
these claims and reducing his future obligations under the 
agreement, or directing a new trial on the issues raised by 
appellant’s defenses of breach of contract and dire necessity, 
with proper submission of these issues to the jury. 

m i 
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Alvin L. Newmyer, 

Dean B. Lewis, 
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Newmyer & Bress, 
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JOINT APPENDIX 


7 Mr. Earnest: While we are here at the bench, Mr. 
Newmyer, in his eighth defense and supplemental 

answer to complaint and supplemental complaint, has al¬ 
leged by way of cross complaint that: 

“Defendant is entitled to ask and obtain a modifica¬ 
tion of his obligations thereunder on the ground of 
‘dire necessity.’ ” 

* \ 

For this Court to proceed to the hearing of that matter 
it seems to me it is purely an equitable matter and not one 
which should be considered by the jury. 

The Court: Well, the fact of his dire necessity may be a 
fact question, may it not? 

Mr. Earnest: Yes, I think that might be a fact ques¬ 
tion, but he is seeking equitable relief by way of a modifi¬ 
cation which I do not think entitles him to a jury trial 

8 on that issue. 

The Court: If I decide to do it I may submit it to 
the jury on a special verdict. I will have to see how it 
develops. 

Are you relying on the contract or on the contract and 
judgment? ; 

Mr. Earnest: I am relying on the contract. ; 

The Court: I will let the jury hear the evidence. 

Mr. Earnest: Another matter wdiich I would like to take 
up with Your Honor is that it is also set out in the supple¬ 
mental answer to the complaint and supplemental com¬ 
plaint, that there has been a breach of property settlement 
and separation agreement by the plaintiff. Even if 
there should have been a breach in part there -would not be 
a breach in toto, because the facts will show that she con¬ 
tinued to provide a home for all three children, and other¬ 
wise complied with all the terms of the contract, so it doesn’t 
seem to me we have a situation here where a jury should 
consider that question. Certainly it could be nothing mote 
than an advisory opinion, and the Court would have to 
determine. 


( 1 ) 
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The Court: That is what I had in mind. It may be neces¬ 
sary to submit it to the jury to make certain findings, I am 
not sure. 

Mr. Earnest: I just wanted to bring these matters to the 
Court’s attention. 

9 The Court: It seems to me this may be a little bit 
premature. 

Mr. Earnest: I just wanted to get my position straight 
because I find myself in this position, because if we have a 
determination by this jury that there is a breach of the 
agreement which has been incorporated, in fact made a part 
of the decree, in effect you are altering or tampering with 
a judicial decree of the State of Nevada. 

The Court: But you say you are not relying on that 
decree. 

Mr. Earnest: But it incorporates the property settlement 
by reference as part of the decree. When I say I am not 
relying on it, to make my position quite clear, while it is 
incorporated on its face it nevertheless may not be merged 
therein and either party may therefore assert independently 
under the contract or under the decree alternately, but in¬ 
asmuch as it has been incorporated in and made a part 
of the decree in Nevada it seems to me any attempt here to 
say it has been breached in effect is tampering with the 
decree in Nevada. 

The Court: You are blowing hot and cold now. You say 
you are relying on the contract only? 

Mr. Earnest: I am. 

The Court: And yet you say if I attempt to change the 
decree I am tampering with a court order on which 

10 you are not relying. 

Mr. Earnest: I realize it is rather an anomalous 
situation, but basically I am relying on the contract. 

Mr. Newmyer: I will object to any introduction of the 
decree or any reference to it because his claim is pitched on 
the contract only. 

The Court: That may be. I think you are running into a 
rather dangerous shoal there. 

Mr. Earnest: Well, the decree is set out in the complaint 
and is admitted in the answer. 


3 


Mr. Newmyer: Yes, but I don’t admit it in evidence and 
reserve the right to object to it, and I will object to any 
reference to incorporation of the contract and the decree in 
your opening statement to the jury because I don’t think 
it is relevant to the present cause of action and is prejudi¬ 
cial. 

The Court: If you are relying simply on the contract I 
don’t see what the decree has got to do with it. 

Mr. Earnest: May I make this observation, that at this 
time I shall not make reference to it, but when w’e get to his 
defense or affirmative relief or modification I shall make 
reference to it I think at that time it w^ould be admissible. 

The Court: That is a problem we will have to come to 
when we reach it. I think if you are relying on the 
11 contract and not the decree, the decree would be im¬ 
material. 

Mr. Earnest: I agree with Your Honor. 

I 

• •••##• 

14 Mr. Earnest: First, may I correct the record. Mr. 

Earnest hasn’t stated he is proceeding solely on the 
written contract. Mr. Earnest said he is proceeding bas¬ 
ically on the written contract. 

The Court: I thought you said solely. 

Mr. Earnest: I think if you will look at the notes I said 
basically. If I said solely, I wish to change it because all 
I stated at the bench is that I don’t see the necessity of 
proceeding at this time- 

The Court: Will you go back and read Mr. Earnest’s 
statement ? 

(Record read.) 

Mr. Earnest: The only other comment I had to make w r as 
this: I don’t think in the view that I take of it that it is 
particularly essential to my case to formally offer the decree 
at this time. On the other hand, if the Court proceeds w r ith 
this matter of modification it does seem to me the decree 
would become important because in the event there should 
be a modification of the decree here which has been incorpo¬ 
rated in the decree out there you would have an anomalous 
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situation, speaking of the contract here and no modification 
out there. 

The Court: Well, vou had better make a statement 
15 for the record that you are relying basically on the 
contract. 

Mr. Earnest: I am relying basically on the contract. 

The Court: And not solely. 

Mr. Earnest: And not solely. 

Mr. Newmyer: What Mr. Earnest has just stated re¬ 
moves the objection to the proceeding at this time because 
he himself now admits that on the question as to a modifica¬ 
tion then that question is bound to arise out there also. 

The Court: I can’t agree with that. It seems to me if 
you modify the contract here it is a modification of the con¬ 
tract and is the same contract which the Court approved 
and may modify in a separate proceeding, as I review 
Paragraph 14, is it? 

• •••••• 

26 By Mr. Earnest: 

Q. Mrs. Riemer, were any children born of this marriage? 

A. Yes, sir. 

Q. Keep your voice up, now, so everybody can hear you. 

A. Yes, sir. 

Q. How many? 

A. Three daughters. 

Q. And will you give their names and ages, please? 

A. The oldest is Fritzie. She is 19. The middle girl 

27 is Kate. She is 17. And the youngest is Lillian, 
and she is 14. 

Q. Can you tell us whether or not since on or about De¬ 
cember, 194S, the date of this agreement, the three children, 
or any of them, have made their home with you? 

A. All of them have made their home with me. 

Q. Since 1948? 

A. Yes, except for periods when they were at school or 
at camp. 
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47 The Court: I don’t think you have quite answered 
my question. My question is, Do you contend that 
he has paid everything due under this contract, assuming 
there had been no breach? 

Mr. Newmyer: Assuming there was no breach there was 
$4250 less paid under this contract over the period than she 
was entitled to. 

The Court: As I understand it, if the plaintiff, there is 
no doubt but if the contract had not been breached—that is 
for the jury, of course—that there is $4250 less received 
than would have been received. 


114 The Court: As I understand it, one of your de¬ 
fenses is, or is it, that she could have lived with him, 

is that the idea? 

Mr. Newmyer: No, one of our defenses is that in 1952 
she refused to keep the child, the child went out there for 
the summer after college, and she has been living now with 
Mr. Riemer away from the sisters, when she has not been 
in Cornell, except when she went to California to take a 
short two weeks summer course. 

The Court: You mean the mother wouldn’t let her live ; 
here? 

Mr. Newmyer: That the mother refused to keep the three 
girls together at home. 

The Court: How would it affect the case, Mr. Earnest, to 
show what her reason was for not wanting her to live 

115 with her father? 

Mr. Earnest: On cross examination he asked her 
the question whether or not she objected to the young lady j 
living here. j 

Mr. Newmyer: She said that she didn’t object. 

Mr. Earnest: Oh, she said that she did, and he asked her 
why, and then withdrew the question. I haven’t gone into it. 

The Court: I don’t see that it is material. She said she 
objected, and whatever the reason was wouldn’t be perti¬ 
nent to the issue, would it ? 
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125 Mr. Earnest: I thought Your Honor had more or 
less indicated informally that you didn’t feel that 

you had jurisdiction to consider the matter of the cross 
claim. 

126 The Court: I didn’t when I thought you were rely¬ 
ing on the decree, but if you are relying on the con¬ 
tract solely it is a different proposition. You can’t blow 
hot and cold. 

Mr. Earnest: Sir? 

The Court: You can’t blow hot and cold. 

Mr. Earnest: I am not blowing hot and cold. In the com¬ 
plaint I allege the fact that there was a property settlement 
and separation agreement, and I allege that there was a 
definite settlement agreement which was incorporated in 
and made a part of the decree, and those facts are admitted 
in the answer filed to the complaint. 

Mr. Newmyer: But your sole action is based on the con¬ 
tract, and vou have stated it several times. 

Mr. Earnest: I haven’t stated it several times that way, 
and I corrected my opening statement. 

127 The Court: I pointed out the other day that the 
contrace provides it may be sued on separately or 

under the decree. 

Mr. Earnest: That is right, hut notwithstanding the fact 
that it so provides, the fact remains that it is incorporated 
in and made a part of the decree. I think our Circuit Court 
in other cases has answered that question; they say we 
have to proceed on the decree as we now find it. 

The Court: I would be interested to see those cases, if 
you have them available, because, very frankly, this pro¬ 
vision in here that the “agreement shall not be merged in 
or superseded by any such decree or judgment that may be 
so entered therein to the end that either party may enforce 
his rights under any such decree or judgment, and may 
also or alternatively proceed independently under this 
agreement.” 

Now, I asked you when you started out if you were rely¬ 
ing on the agreement and you first said yes, and then you 
said—what w T ere the words you used? 

Mr. Newmyer: Basically. 
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Mr. Earnest: Basically. I don’t see why I have to 
be put to an election here. I have set up the facts 

128 in the complaint which are admitted. 

The Court: I think it makes an awful lot of differ¬ 
ence. If you are proceeding separately under the contract 
I think the evidence is proper. If you are proceeding under 
the decree I think I have no right to modify the decree. 

• #*#### 

129 The Court: That is right. I kept pushing you as 
to which one you were relying on. I couldn’t tell 

from the pretrial whether you were relying on the contract 
or decree. This says: 

“This is an action in which the plaintiff seeks to 
recover certain moneys from the defendant under the 
provisions of a written agreement executed by the 
parties, dated December 22, 1948, and made a part of 
and incorporated in a decree of divorce,” and so forth. 

It is a peculiar provision in the contract that gives you 
alternative relief. 

Mr. Earnest: That again is a very simplified thing, and 
I think the mere fact that the contract had been incorporated 
here and made a part of the decree would preclude this 
Court from proceeding in any modification because you 
have a modification of the contract here, and Mr. Newmyer 
is following the wording of the decree in Beno, as he said 
to the jury. Now, when you talk about this contract and 
controlling rights it doesn’t seem to me to control here; 
it has been merged in and made a part of, and it would seem 
to me therefore, that that Court and that Court only, could 
modify. 

The Court: That is what the contract says. 

Mr. Earnest: The contract says modification of rights, 
and he is talking now about my petition. 

• •••*•* 

131 Mr. Newmyer: We are asking for equitable relief 
or modification of the contract sued on in accordance 
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with the terms of the contract which provides for modifica¬ 
tion in case of dire necessity, and it has nothin" to do with 
the decree of divorce, and is independent of what that decree 
provides. 

• •••*#* 


132 Mr. Earnest: Well, is the Court taking this testi¬ 
mony and not the jury? 

The Court: I think I have to. I have been thinking that 
over. I am inclined to think I ought to take this testimony 
out of the presence of the jury. 

Mr. Earnest: That is what I think, and if it is going to 
be taken I respectfully suggest it should be done that w r ay. 

The Court: I don’t see how the jury can modify the con¬ 
tract. Are they going to say how much you should pay? 

Mr. Newmyer: No, it is a question of modification under 
dire necessity. 

133 The Court: But it is only advisory, and I don’t 
have to do that. I think I will hear the testimony 

out of the presence of the jury. I don’t see how I can let 
the jury pass on the contract, or we would have more 
complications than a dog has fleas. Perhaps you would 
rather have it that way than a jury trial on these particular 
items which he is disputing—there is no question about 
that? 

Mr. Earnest: No question. 

Mr. Newmyer: On the question of whether that was 
breached, but if Your Honor is going to hear it on the ques¬ 
tion of dire necessity- 

The Court: I think I -will have to. I have been thinking 
it over all week long. This is unusual to say the least, but 
this case, so far as modification is concerned, is an unusual 
matter. The jury couldn’t rewrite the contract, and that 
is what you are asking me to do. I think I will let you 
defend on the question of breach, and there again the ques¬ 
tion arises, suppose she has spent this money for other uses 
than the children, has she a right to do that? If she said 
she used it as her own and “You haven’t sent me anything 
for the children.” Maybe she had a good lawyer. 

Mr. Earnest: Assuming your statement is that she didn’t 
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breach; let’s assume that she did breach the contract in 
that respect, let’s assume that, what would be the penalty 
for the breach? 

134 The Court: I would say so far as the clothing was j 

concerned. i 

Mr. Earnest: It would involve a $300 item for one year j 
and that is all. 

Mr. Newmyer: No, it would involve, according to our 
contention, the question of her right to enforce payment 
which the contract provided for her and the children. 

The Court: And the children could starve, then. 

Mr. Newmyer: No, he still has the obligation. 

Mr. Earnest: No, I say if you do that you have divested; 
her of something she can never get. 

The Court: I understand you dispute certain items of 
clothing and medical bills? 

Mr. Newmyer: That is right. 

The Court: And you also dispute the clothing bills in 
toto, is that right? 

Mr. Newmyer: Yes. 

The Court: Has he a right to do that? 

Mr. Earnest: To dispute them? 

The Court: Yes, in other words, when this child was home 
with the father, if she breached then what right has she to 
buy clothes and send them on to her? 

Mr. Earnest: If she breached the agreement? 

The Court: Yes. 1 

Mr. Earnest: The alleged breach which she contends- 

135 however, happened- 

The Court: Came up when? I 

Mr. Earnest: June or July of 1952, I don’t remember, 
there was one clothing item for the school year 1952-53 of 
$300. That is the only thing that applies to her daughter. 

The Court: Except the medical? 

Mr. Earnest: No medical applies to her. 

The Court: He has a right to dispute the medical, hasn’t 
he, to dispute the items she said she spent? That is a jury 
question, isn’t it? 

Mr. Earnest: Yes, that is a jury question, but let’s assume 
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that she wrote a letter in June or August, 1952, let’s assume 
she did breach. 

The Court: Then you would knock off $300? 

Mr. Earnest: Then I would knock off $300, that is all 
I say that is involved. , 

The Court: Do you mean she couldn’t request any of 
this money for the support of the other children? 

Mr. Newmyer: She, of course, can require him to support 
the children but not under the terms of the contract if she 
has breached it. She has a right which he doesn’t dispute. 
He isn’t trying to shirk any responsibility for the children. 
If she broke the contract which she made she isn’t entitled 
to receive any. 

The Court: She would need that support. 

###•*•• 

136 The Court: When is the alleged breach supposed 
to have arisen? 

Mr. Earnest: I never saw the letter. 

The Court: He says when? 

Mr. Earnest: July 11, 1952. 

The Court: I have seen a lot of complicated cases, but 
this takes the cake. 

Mr. Newmyer: But it doesn’t seem to eat it. 

Mr. Earnest: It is complicated, too. 

The Court: On the question of breach I would like to have 
you argue about that, also. Also about the retroactive 
thing. Have you any authorities on that? 

Mr. Earnest: I don’t understand that he claims the 
thing is retroactive, does he? 

Mr. Newmyer: Oh, surely, the Court has the right to 
make it retroactive. 

137 Mr. Earnest: I think the rule is well settled with 
respect to any accrued installments, that they become 

vested. 

The Court: That is my definite opinion, as I said the 
other day. 

Mr. Newmyer: If that contract did not have a provision 
for its modification that might be true. 

The Court: Can a man wait 10 years, or 12 years to raise 
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that? You didn’t raise that until the case was almost 
ready for trial. ; 

Mr. Newmyer: That is true, but the principle would still 
apply, that it is an equitable principle. 

The Court: The way it looks to me is that so far as the 
breach is concerned that she would be deprived of the 
amount of money she spent for the child, that is all. 

Mr. Earnest: I think that is all that is involved. 

The Court: I think further I would have to hold, in view 
of your concession the other day, that he didn’t earmark 
the money sent to her, that she would have the right to 
apply it any way she wanted to, and that he owes her 
$4250. I hold him now to the date of the filing of hi^ 
original- 

Mr. Earnest: Supplemental complaint. 

The Court: So far as any retroactive feature was con- 
-erned I would hold it was not retroactive beyond the time 
when you asked for this modification. 

• •***#* 

138 The Court: I won’t hear the other matter of dire 
necessity and support in the presence of the jury. Th6 

question whether I will hear the question of breach depends 
on the retroactive part, not denying you the opportunity 
to dispute any of these items she has offered. I would 
think if they didn’t let her live with the two children it 
would deprive her of $300 a year, what she had advanced 
before, and as far as the children’s medical care is concerned 
I don’t see how it would be affected by it. 

Mr. Newmyer: It is a question of whether that was 
proper. 

The Court: You are certainly entitled to show that. If 
they are not proper medical bills, so designated, that would 
be one thing. 

• •••### 

139 Mr. Newmyer: And what about the question of- 

The Court: The question of breach? 

Mr. Newmyer: Yes. 

The Court: I am just wondering; suppose we find that 
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there was a breach, where does that leave us? It knocks off 
the $300. It certainly doesn’t knock off the previous medi¬ 
cal care she has incurred. There was no breach up to that 
time. She is entitled to it. Maybe they will knock that $300 
to avoid the necessity of going into it. 

#*•#*** 

140 Mr. Earnest: I certainly would waive $300 to avoid 
the question of this breach. 

• •••••• 

142 The Court: I think a lot depends on this question: 
There can be no doubt if those items in Exhibits 2 

and 3 are right, the question of a breach doesn’t enter into 
that anyway, they were accrued before the time. So far as 
your disputed items, those two or three dollar items, and 
the items comprising the medical, I think you have the right 
to dispute that. 

The Court: That may be circumstantial evidence, the 
fact she didn’t buy the things she said, I don’t know. As 
far as the medical is concerned, I don’t know what 

143 you are relying on on this; I don’t know what they 
are. I mean, you haven’t pointed those out. I don’t 

mean you don’t have a good defense; but I am also going to 
hold, unless you have some authority, that the $4250 item 
is not going to be disturbed unless you can show that her 
breach would deprive her of her right to support those 
children. 

Mr. Newmyer: Your Honor, you understand we don’t 
claim that the breach deprives her of her right to support 
for the children, but deprives her of the right to claim sup¬ 
port in accordance with the terms of the contract. 

The Court: Who is going — assess the penalty? 

Mr. Newmyer: It would be a question, in view of her 
violation, whether she is entitled to any more support. 

The Court: That may apply to her, but it certainly 
doesn’t apply to support for the children. The way it 
stands now it is for support of the children. 

• •••••• 
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147 The Court: Now, gentlemen, I think the record is 
fairly clear as to the intention of the parties. The 

Court rules, first, that the question of modification of the 
contract is for the Court to pass upon, because you would 
have to modify the agreement or make a different one, 
which would seem to me to be quite a difficult matter and, 
therefore, I will let Mr. Newmyer proceed on his right to 
have the contract modified as set forth in his supplemental 
answer. 

Thereupon, Karl Riemer, the defendant herein, being 
recalled for further examination, out of the hearing of the 
jury, resumed the witness stand and testified further as 
follows: 

Direct examination (Continued). 

By Mr. Newmyer: 

Q. Mr. Riemer, I think you have already testified as to 
your employment with Alvord & Alvord, in New York, from 
1945 to 1948. 

The Court: The last question you asked, Mr. Newmyer, 
was about his 1948 income, which he said was $45,000. 

The Witness: If I may answer that question further, Mr. 
Newmyer, I think I was wrong, I didn’t have my tax return 
before me, but my recollection is that for 1948 it was $50,000 
for the year 1948. 

148 By Mr. Newmyer: 

Q. Your income was $50,000? 

A. For the year 1948, yes, sir. 

Q. And during the year 1949, what was your income? 

A. In 1949, my income was finally determined to be 
$38,000. I 

Q. Now, during the year 1949, when your income was 
$38,000, was that your income before the payment of taxes ? 

A. Yes, sir. 

Q. And after taxes, what was your income for 1949? 

A. Mr. Newmyer, I simply don’t have those figures at the 
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tip of my tongue. My recollection is that my 1948 taxes 
amounted to approximately $6,000. 

Q. Now, during the year 1949 did you comply with the 
provisions of this agreement with your wife with respect 
to payments to be made to her and the children? 

A. Yes, sir. 

Q. Now, did your connection with the Alvord firm cease 
at the end of the year 1949 ? 

A. Yes, it did. 

Q. And during the year 1950, what was your employment? 

A. About April 1st, 1950, I joined my present firm. It 
was then called Pehle, Mann and Lesser. It is now called 
Pehle, Lesser, Mann, Riemer and Luxford. 

The Court: I understand this is all going in subject 
149 to your objection. 

• •••••• 

By Mr. Newmyer: 

Q. And during 1950, the year we are speaking of, what 
was your income before taxes? 

A. A little less than $38,000. 

Mr. Earnest: I missed the last answer. 

The Court: A little less than $38,000 before taxes. 

By Mr. Newmyer: 

Q. In that $38,000 was an item included with respect to 
an ordinary loss which you had taken in the Alvord firm? 

A. My share of the profits of the Pehle and Lesser firm 
for 1950 was $38,000. In my tax return I included that 
$38,000, and I deducted the amount of approximately 
$12,400 which the arbitration agreement, the arbitration 
award as a result of my dispute with the Alvord firm, which 
the arbitration award gave me in terms of money that I had 
previously earned and paid taxes on but didn’t get. 

Q. Now, in the year 1951 what was your income? 

A. It was approximately $14,000, a few hundred dollars 
over $14,000. 

Q. $14,285.62, according to this. 
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A. That sounds correct. 

Q. And that again was subject to your taxes? 

150 A. Yes, sir. 

Q. Now, can you approximate what tax you paid on 
that $14,285.62? 

A. Approximately a thousand dollars, maybe a little less 
than a thousand dollars. 

Q. Now, getting back just momentarily to your 1949—— 

The Court: The 1948 income was also before taxes? 

The Witness: Yes, sir. 

The Court: Do you remember what those taxes were ? 
The Witness: Something over $20,000. 

By Mr. Newmyer: 

Q. Now, in 1949, the first year after this contract was in 
force, I show you these cancelled checks running from Janu¬ 
ary 31, 1949, through November 30, 1949, and ask you if 
you paid those to your wife in full compliance with the terms 
of the agreement? 

A. These checks, Mr. Newmyer, represent the payments 
I made directly to my wife, my former wife, in my effort to 
comply with the terms of the agreement. There are other 
expenditures not embraced in these checks because they 
were not directly to her. Also there is one check, one pay¬ 
ment in January, the first payment, for which I cannot 
locate the cancelled check. 

Q. And is it a fact that the payments you made directly 
to the former Mrs. Riemer during the year 1949 total 
$15,050? 

151 A. That is correct. 

I 

##«•### 

152 Q. Now then, in the year 1950, you have told us 
what your income was during the year and of the 

change in the firm. During the year 1950 I show you this 
bunch of checks payable to Phyllis Riemer aggregating 
$14,950, and are those payments you made directly to her 
during that year in compliance with the terms of the agree¬ 
ment? 
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A. Yes, sir. 

Q. And in addition to those payments directly to her what 
other expenses did you incur and pay under the agreement? 

Mr. Earnest: What was the figure, fourteen what? 

Mr. Newmyer: $14,950. 

The Witness: For the year 1950 I had again the insur¬ 
ance premium of approximately $1,000. 


153 Bv Mr. Newmver: 

Q. Now, in the year 1951 what was your income? 

A. In 1951 I believe I had already testified it was $14,- 
285.62. 

Q. Out of which your tax was approximately a thousand 
dollars? 

A. I may be wrong on that, Mr. Newmyer, it may have 
been only about $800. 

Q. Now, in the year 1951, when your income was $14,000, 
I show you this batch of checks payable to your former 
wife from January 1,1951, through November 2,1951, aggre¬ 
gating $13,835. 

Mr. Earnest: How much? 

The Court: $13,835. 

154 By Mr. Newmyer: 

Q. Is that correct? 

A. Yes, I believe that is the amount to which these checks 
add up. 

Q. And during that year, in addition to those payments 
to your wife, what other expenses did you pay in an effort 
to comply with the agreement? 

A. In 1951 I had again the approximately $1,000 of in¬ 
surance. 

As I recall, only one, or perhaps two of the children 
w T ent to camp that year and I don’t think it cost me more 
than $500, but I believe it was approximately that. 

I have paid doctor and dentist bills again which I think 
were about $400. 
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In the fall of 1951 Fritzie entered Cornell, so in the year 
1951 I think it cost me about a thousand dollars for college 
expenses before the calendar year was up. 

Q. Now, in the year 1952 I show you a bunch of checks 
payable to your former wife starting January 2, 1952, 
through December, 1952, totalling $8,350, and ask you if 
those are payments you made during that period to your 
wife in an effort to comply with your agreement? 

A. Mr. Newmver, for the period January through June: 
I complied with the agreement to the letter, as I understood 
it. After June I considered, and I had been advised, 

155 that the agreement was not necessarily in force but 
that I still had the obligation to provide reasonable 

support for my former wife and for the two children who 
were still with her. I advised her that I would pay her 
what seemed reasonable and fair under the circumstances,; 
and any payments after June 1952 were intended to dis¬ 
charge that obligation, and not any particular paragraph 
of the contract. 

Q. By that you mean that these checks, after June, were 
sent on account of the maintenance of both your former 
wife and the children? 

A. Of the two children who were with her. { 

Q. Now, what other expenses in 1952 did you have in 
connection with this contract? 

A. I had—well, whether the contract applied, or not* 
I continued the insurance, that is $1,000 approximately! 

I maintained Fritzie in college. She finished her fresh¬ 
man year at Cornell and the first half of her sophmore 
year. 

I paid such camp bills as were rendered. I don’t now 
recall the exact amount but I know that at least one of 
the children and I believe two attended camp for a period 
in 1952. I paid the bills the camp rendered. 

I paid doctor bills again, the exact amount I don’t recall, 
but it was substantially four or five hundred dollars; 

156 Q. How much for college did you figure on that? 

The Court: He said he didn’t recall. 

The Witness: As for college, oh, I don’t know, I could 
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figure approximately the cost of a year at Cornell, counting 
everything it is about $2400. 

Mr. Earnest: How much? 

The Witness: $2400. Tuition alone was $750. 

By Mr. Newmyer: 

Q. Now, out of this—have you told us what your income 
was during the year 1952? 

A. No, I haven’t. In 1952 my income before taxes vras 
$34,800 and some odd. 

Q. And your tax? 

A. I hate to speak from memory on this, Mr. Newmyer, 
but whatever it figures out to. I believe it was around 
$6,000, Federal and State. 

Q. Now, in the year 1953 what has been your situation? 
What is it now at the present time, financially? 

A. My firm has an arrangement by which the partners 
draw out a thousand dollars a month. That is, of course, 
not the measure of my income. I know what my income for 
1953 "will be. It will be approximately $16,500. 

Q. And is that before taxes? 

A. That is again before taxes. 

Q. And what do vou estimate vour tax will be? 
157 A. $1500. 

Q. So that at the present time your income before 
taxes is approximately $15,000? 

A. No, after taxes. 

Q. After taxes, $15,000? 

A. Yes, for this year. 

Q. And about $16,000 before taxes? 

A. A little more than $16,000. 

Q. And at the time this contract w’as entered into your 
income at that time was approximately 'what? 

A. Well, it was averaging between 40 and 50 thousand 
dollars for a period of three and a half years. 

Q. During the year 1953 I show you these checks, checks 
to Mrs. Phyllis Riemer, beginning January 5, 1953, $500, 
$500, $500, that is $1500, $1800, $2,050, and $500, $400, that 
is nine hundred; that is $2950. 

Mr. Earnest: I can’t hear you. 
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By Mr. Newmyer: 

Q. $3250; $3250 through October 21. Is that the last 
check? Is that the amount you have paid? 

A. I have paid her at least as much as that—no, that is 
wrong. I have paid her in 1953 to date, I think the amount 
comes to about $4,800. 

Q. And that is direct payments ? 

A. Direct payments. 

158 Mr. Earnest: Are they all evidenced by checks, 

Mr. Newmyer? 

The Witness: They should be. 

Mr. Newmyer, may I correct my answer on 1953? The 
amount I paid is $4,700 to date. $4,200 of that is evidenced 
by checks right here. I don’t know where the March check 
is. I apparently have lost it. With the exception of the 
payment of $500 in March all the other payments in 1953 
are evidenced by these cancelled checks. 

By Mr. Newmyer: 

; 

Q. And that total, including the March payment to her 
direct is $4,700? 

A. That is right. 

Q. And in 1953 have you had any additional expenses in 
an effort to comply with the contract? 

A. Yes, sir, I have maintained—no, sir, I have not been 
trying to comply with the contract. I have been trying 
to do what I felt I could do and should do. I have kept up 
the insurance, a thousand dollars; maintained Fritzie ait 
Cornell for the second half of her sophmore year and the 
first half, that is the current first half of her junior year. 
That again costs me around twenty-four or twenty-five 
hundred dollars. 

At least one of the children went to camp this summer. 

I haven’t yet received the bill. I always pay those 

159 as soon as I receive them. 

I had again approximately $400 in doctor and den¬ 
tal bills for the three children. 

The Court: How much did you say? ! 

The Witness: Approximately $400. 
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By Mr. Newmyer: 

Q. I show you this batch of checks in 1953 and ask you 
what they represent. 

A. They represent various things, Mr. Newmyer, all of 
which have to do with either the maintenance of my insur¬ 
ance, and checks are in here for my insurance, as well as 
the $3750 that is maintenance for the children. 

Then in here are checks to doctors in Pasadena for 
Kate and for Lillian. 

Then in here are checks to Fritzie for her college expenses. 
Doctor in Pasadena, doctor in Pasadena, college expenses, 
with the exception of the insurance which is not directly 
payable to the children, there is nothing in here except pay¬ 
ments to or for the benefit of the children. 

There is a check here for $250 to cash. With that cash 
I bought traveler’s checks for Fritzie to travel to California 
to attend UCLA summer school this summer. I paid for 
that separately. 

Q. And do you have here cancelled checks for similar 
expenses during the years 1949,1950,1951 and 1952? 
160 A. Yes, sir. 

Q. Outside of your earnings in your profession 
do you have any investments or capital assets of any kind ? 

A. No, sir, I have not. 

Q. I show you a carbon copy of an affidavit made Novem¬ 
ber 5, 1953, purporting to show your current assets and 
liabilities, and ask you whether or not that is a true and 
correct statement of your financial condition at the present 
time? 

A. Mr. Newmyer, w’hen I made up this affidavit I didn’t 
have access to my check book, and I find that I overstated 
my cash by about two or three hundred dollars. Except 
for that, this is a correct statement of my financial position 
at the present time. 

Q. In this statement you list your assets, cash, about 
$1500. That should have been $1200? 

A. $1200. 

Q. And then you label as an asset proceeds of a loan you 
were arranging but hadn’t yet received in the amount of 
$500? 
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A. That is correct. I have received $1,000 of that now | 
since the affidavit. j 

Q. And you have stated that you have no investments 
of any description? 

A. That is correct. 

161 Q. And the house where you live is jointly owned 
with your present wife, and the joint equity in that 

house is about $9,500? 

A. Yes, sir, the mortgage is approximately $17,000, and 
the house is probably worth, this is a dangerous guess, 
$26,000. 

Q. Now, you list, so far as the household furniture is 
concerned, that that belongs to your present wife? 

A. That has been our understanding ever since we ac¬ 
quired the furniture. 

Q. And coming back again to the separation agreement 
with your former wife, was there a home that was owned at: 
that time? 

A. Yes, sir, prior to our separation we had owned a home 
in Perkinsville, New York, which cost us $38,000, and by the 
time it was disposed of it was worth a little more than that. 

I think when it was disposed of the mortgage didn’t exceed 
$20,000. I permitted my former wife to have the house and 
its proceeds. 

Q. And did you also permit your former wife to have the 
household furnishings in that home? i 

A. Yes, sir, I made no claim to that furniture. They were 
worth a substantial amount. 

Q. Now, you have listed here as a business asset your 
office furnishings at an original cost of $1048. Is that 

162 the furnishings you have in your office? 

A. In my office, in my law office. 

Q. And that is what it cost you? 

A. That is what it cost me. 

Q. And has its value since you have had it increased or 
decreased? 

A. Well, I have had it three and a half years, I have used. 
Q. Now, you list as a possible asset your interest in a law 
firm, an income interest only and no capital investment. Do 
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you have any capital invested in the firm, any capital ac¬ 
count with that firm? 

A. No, sir, the partnership agreement provides the part¬ 
ners are to invest $10,000 each in capital and let the firm run 
to the end of the year before it is cut in. My partners so far 
have been generous enough not to insist on compliance on 
my part of that with the firm. 

Q. But you have that obligation when your financial con¬ 
dition permits? 

A. I have only that obligation right now. 

Q. I believe you stated you have a drawing account of a 
thousand dollars a month? 

A. That is if there are no fees coming in, my partners 
have to put that up. 

Q. And you list among assets a 1952 Dodge auto- 
163 mobile and a 1950 Morris, both of which together 
you have valued at $2,000? 

A. Yes, sir. 

Q. Do you have any other assets? 

A. I have nothing of any value. 

Q. Now r , among your present liabilities you list loans on 
insurance policies about $6,500. Under the terms of the 
contract originally made with your former wife the insur¬ 
ance which you were to keep in effect and pay the premiums 
on for your children, there was a provision that you could 
not borrow on that insurance. In this loan of $6,500, the 
loan on insurance, have you borrowed anything on that in¬ 
surance that is payable to the children? 

A. No, sir. I have borrowed the maximum I might get on 
my other policies. 

Q. What was the occasion for your being required to 
borrow that maximum on vour other life insurance? 

A. Well, just the accumulation of all these expenses we 
have been talking about, Mr. Newmyer. 

Q. Now, you have listed also loans from others in the 
amount of $2500? 

A. Which is now $3500 because a thousand dollars of that 
has now come in. 

Q. And then you list as a loan arranged but proceeds not 
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received $5,000; that would now be $4,000 because 

164 you have received $1,000? 

A. Yes. 

Q. And you have estimated your 1953 income tax at 
$1500? 

A. Yes. 

Q. Have you transferred any assets of any description 
to your wife or to anyone else at any time? 

A. No, sir, except the transfer of the automobiles. By ! 
virtue of my separation from my former wife certain prop¬ 
erty went to her and I have always conceded that my former 
wife owns the furniture in the house in which we lived. I 
have made no transfer of any property. I haven’t any to 
transfer. 

Q. Does your present wife have any assets except the 
home furnishings and her interest in this jointly owned 
home where you live ? 

A. She has a $1,000 insurance endowment policy which j 
is about half paid up, and that is all. 

Q. Does she own any valuable furs or jewelry or other 
assets of that description? 

A. No, sir. 

Q. You have a son by your present marriage? 

A. Yes, sir. 

Q. How old is your son? 

A. He will be four in January. 

Q. Does your son have any property? 

165 A. No, sir. 

Q. You are providing for the support of yourself, 
your present wife and son in addition to your former wife 
and daughters? 

A. The three children and one in my own home. 

Q. In the light of the income which you are now earning 
and your financial condition since the termination of your 
connection with the Alvord firm, is there any opportunity 
for you at present, or any prospects in the immediate future, 
of paying the amounts specified in the contract which you 
made in 1948 with the former Mrs. Riemer? 
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Mr. Earnest: I don’t see that opportunity ahead, Mr. 
Newmyer. A lot of ships would have to come in to make 
that possible. 

By Mr. Newmyer: 

Q. Is it a fact, or not, that during the past four years you 
have been paying approximately three-fourths of your total 
income to your former wife and for the maintenance of your 
three children by that marriage? 

A. I think that is what that figure comes to when these 
items I have testified to are added up. 

Q. Is it a fact that out of the total net income after taxes 
for the four years from 1949 through 1952 inclusive, out of 
that total income of $91,427.84, you have used $67,854.13 in 
.payments made for the maintenance of your former 
166 wife and those three children? 

A. I believe that is what they are. I think that is 
the way the figures I have testified to add up. 

Now, I do want to say that I concede that that $91,000 
figure is my tax net income and that it includes a loss about 
which there is a dispute, and that I incurred that loss and 
it reduced my cash assets. 

Q. Now, that is the loss you have described. Now, at the 
time of the settlement of the Alvord Arbitration award, 
and as a result of that arbitration, how much money was 
paid to you in settlement of your Alvord contract? 

A. The figure was $41,565.76. 

Q. And that was in February, 1950? 

A. Yes, sir. 

Q. Now, how was that sum of money—first, I will ask you: 
Do you have any of that money verified except as reflected 
in the financial statement you have given me ? 

A. That money went into my bank account out of which 
I paid all the obligations that I had. Now, in order to ac¬ 
count for that money by applying it more or less arbi¬ 
trarily to non-recorded items I am able to account for sub¬ 
stantially all of it. 

Q. Now, will you tell us briefly how you make that ac¬ 
counting? 
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A. Well, in the first place I had to pay the attor- 

167 neys who handled it, who represented me in the pro¬ 
ceedings in re the Alvord firm. That was $5,000. I 

had been faced for a long time with a bill from the plain¬ 
tiff’s New York counsel, a bill for $15,500. That was settled 
this year for $3,750. 

i 

• ###### 

; 

168 Q. Now, I see you also have an item in connection 

with the contract you made- 

A. That is not in connection with the contract; that is 
with my New York attorney. 

Q. $750 which you paid? 

A. Yes. 

Q. Subsequent to the Alvord settlement? 

A. Yes. 

Q. And I see an item of 1949 income taxes, thirty-two 
hundred and some dollars. Did you pay that, too? 

A. I paid that shortly after I received that settlement. 

Q. And in January, February and March, 1950, you paid 
on account of this contract to your wife $2500? 

A. I had nothing with which to pay and early in that year 
I ran behind on the alimony and in March I paid the three 
months all at once. In the meantime I had paid for the 
support of the children. 

Q. Now, when you acquired the present home where you 
and your wife and child now live, did you use any 

169 part of this money from the Alvord settlement to 
make the down payment on the house, a place to live 

for you and your wife ? 

A. Yes, sir. 

Q. And was that the $9,473.70 which you have listed? 

A. Yes, sir. 

Q. And were you also, having given all of your former 
furnishings to your former wife, were you also required to 
buy furniture to equip the present home you are providing 
for your present wife and child? 

A. Yes. 

Q. And did your expenditures for that including this 
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furniture which you have previously incurred cause an ex¬ 
penditure on your part of $7,048? 

A. Yes, sir. 

Q. And then you have an item here of accumulated debt 
of $3,150.10 which you paid off out of this money from 
Alvord? 

A. Yes. 

Q. Were those debts which you had not been able to pay 
previously out of your income? 

A. Well, sir, when the Alvord relationship broke up I 
had no source of current cash and I borrowed whatever that 
figure is on my insurance to use for living expenses and to 
send the support payments to California. That was just 
the time my son was born. I am really surprised 

170 that the debts were not greater. 

Q. Now, how was the balance of the Alvord settle¬ 
ment used and expended by you? 

A. Well, whatever was left, sir, was in the bank available 
for whatever I had to spend money for, which included all 
these things we have been talking about, and the living ex¬ 
penses. After all, in one year I ran a deficit under the con¬ 
tract alone. This was all the capital I had and it was gone. 

*•••••• 

171 Thereupon, Karl Riemer, the defendant herein, 
resumed the witness stand pursuant to the luncheon 

recess and testified further as follows: 

Direct Examination. (Resumed) 

By Mr. Newmyer: 

Q. Mr. Riemer, referring again to your present financial 
condition as reflected in the financial statement which you 
have submitted, that indicates that you are indebted now 
for money borrowed to the extent of about $14,000, includ¬ 
ing the money you have borrowed on your life insurance 
and the money you have borrowed from other sources. 

Now, what arrangement have you contemplated, or did 
you propose to make for the repayment of that $14,000? 

A. I am obligated to pay half of it at the rate of a thou- 
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sand dollars a year, that is the amount applied from the 
insurance loan. It has been my hope that I could pay off 
the insurance loan at about the same rate. 

Q. So that you contemplate repaying this $14,000 at the 
rate of $2,000 a year, that is plus whatever interest 

172 charges there are? 

A. That’s right, sir. 

Q. Is this money you have borrowed, aside from the 
insurance, which I assume calls for interest payments, does 
the other loan call for interest payments also? 

A. Yes, sir. 

Q. And what is the rate of interest? 

A. Six percent. 

Q. Six percent. Now, what are the prospects in the 
future, as near as you can foretell, with respect to your 
status as to earnings and income? You have stated that 
your firm is on a fiscal basis, fiscal year basis on tax returns? 

A. Yes, sir, the firm is on a fiscal ending March 31. 

Q. So that the figures you have given us as to your in¬ 
come for 1953 are fixed and known to you? Those are the 
figures ? 

A. So far as the income from the firm is concerned, 
yes. 

Q. And is there any other source of income except the 
firm? 

A. I am afraid not. 

Q. Now say after, since March, 1953, up to the present 
time, November of 1953, what has been the financial con¬ 
dition of the firm account as reflected on whether or not 
there will be any substantial increase in your income for 
the year coming? 

173 The Court: Do you mean by the “year coming”? 

Mr. Newmyer: The year 1954. 

The Witness: The fiscal year ’54? 

Mr. Newmyer: The fiscal year 1954. 

The Court: Did he testify to that? 

Mr. Newmyer: He testified as to the fiscal year 1953. 

The Court: He testified he made $16,500. 

Mr. Newmyer: Well, that is before taxes, which he esti¬ 
mated at $1500. : 
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By Mr. Newmyer: 

Q. Now. for the year following the one we have just 
mentioned, from the present condition of the business what 
are your prospects for the succeeding year? 

A. Well, we hope to do a little better than we did in 
fiscal 1953, but we haven’t made it yet. 

Q. And at the present time has the income of the firm 
since March, 1953, to November, nine months of that fiscal 
year having now expired, eight or nine- 

A. Seven months. 

Q. Yes, seven months. Now, during that period the in¬ 
come that your firm has realized has it been sufficient yet 
so that you can say you will be able to draw a thousand 
dollars a month as a member of the firm as you have been 
drawing on your interest in that firm? 

174 A. Well, Mr. Newmyer, let me answer the question 
this way: Our income to this point, that is today, 
has been enough to cover our overhead and our drawing 
accounts for the seven months, but there isn’t any margin, 
and we have got to collect some more money in the balance 
of the year, the fiscal year, that is, before March 31, to 
cover the balance of our overhead and the balance of our 
drawing accounts. 

Q. Does your firm have any retainers of substantial size 
that take care of that overhead regardless of the earnings 
of your firm? 

A. No, sir, we have very few annual retainer clients. 
We have a few but they are small retainers. 

Q. Now, if you have income for the current—well, for 
the next fiscal year beginning in March of this year. 

Mr. Earnest: This year or next year? 

By Mr. Newmyer: 

Q. You have given us the figures of $16,500. That 
covered up to what period? 

A. March 31, 1953, that is the fiscal year income from 
the firm. 

Q. And that covers your income through the fiscal year, 
through March 31, 1953? 
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A. Mr. Newmyer, that is my share of the firm’s profits 
for the period ending March 31, 1953. 

Q. And included in that amount is the thousand ! 

175 dollars drawing account? 

A. Yes, sir. 

Q. In other words, that is included in that, not separate? 

A. Yes. 

Q. Now, if your income for the next fiscal year amounts 
to as much as $20,000, what would the net amount available, 
after all payment of your taxes and insurance and debt 
amortization of $2,000, amount to, leave you net for the 
support of your obligations to your first wife and children 
and for the maintenance of yourself and family? 

A. Well, if my net income is $20,000, I compute my in-; 
come tax at roughly $3500. My insurance premiums, in¬ 
cluding the thousand dollars to carry the policy for the 
benefit of the three girls amounting to $2400. Amortiza¬ 
tion of the debt on the basis that I mentioned would claim 
$2,000. That means there are charges against that $20,000 
of $7,900. That leaves a balance available for all purposes 
of $12,100. 

Q. Now, if your net income for this period should amount- 
to as much as $30,000 what -would your position be then 
as to the net amount available, and how would that be 
arrived at? 

A. If my own income is $30,000 taxes will take $6500, in-i 
suranee will take $2400, debts will take $2,000. Those are 
fixed charges of $10,900. That would leave a balance 

176 for all other purposes of $19,100. j 

Q. And according to your present knowledge of 
the progress your firm has made up to this time for the 
current fiscal year, the reasonable prospects are that your 
income will be approximately what it was during the past 
year, or if more, how much more? 

A. Well, I am certain that it will be a little bit more, 
but you can’t always tell when clients are going to—when 
fees are going to come due and when clients are going to 
pay them. 
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I would like to make $30,000 this year, but I don’t expect 
to make it. I think it will run closer to $20,000. 

###«•## 

179 The Court: This is a very unfortunate case, but I 
am not going into the question of the psychological 

effect on these children. 

Mr. Newmyer: Even under the circumstances? 

The Court: Even under the circumstances. 

Mr. Newmyer: We make the offer to do that. 

The Court: Very well, you may make your tender. 

Mr. Newmyer: Well, that tender is substantially based 
on the fact that the child being a resident of the District that 
the matter of her custody is not limited to a decree or con¬ 
tract made four years ago. 

The Court: Do you contend that is one of the issues in 
this case? 

Mr. Newmyer: Only to the extent of the equitable 

180 relief for w’hich we are asking. How’ever, Your 
Honor has ruled on it. 

The Court: I want to rule correctly, if I can. 

Mr. Newmiyer: Frankly, I think you have ruled correctly. 
The Court: I thought I had, too. There is no question 
here I can see. 

• *#*•*• 

Mr. Newmyer: I take it then that the question as to the 
alleged breach under the circumstances vrould be a matter of 
testimony to be submitted in connection with the testimony 
to be given before the jury. 

#*•*•*• 

Cross-examination. 

By Mr. Earnest: 

Q. Mr. Riemer, in 1948 you signed this agreement with 
Mrs. Riemer, did you not, that is here in the file? Is that 
right ? 

A. Yes, sir. 
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Q. And in that agreement itself you agreed to make cer¬ 
tain monthly payments on behalf of the three children 

181 under the circumstances and facts therein more fully 
set forth, did you not? 

A. I agreed to the agreement. 

Q. And you also agreed to make certain alimony pay¬ 
ments to your former wife with a top ceiling of $10,000 and 
a bottom ceiling of $4500, did you not? 

A. That is what the agreement says. 

Q. And you also agreed that you would not attempt to 
reduce your obligations under this agreement on account of 
any increase in the number of dependents? 

A. I agreed to the agreement. 

Q. You agreed to this subdivision in Paragraph 14? 

A. And the rest of it, too. 

Q. And yet you married within two days after this agree¬ 
ment? 

A. I married within a few days, yes, sir. 

Q. Within two days, wasn’t it? 

; 

The Court: He said within a few days. 

By Mr. Earnest: 

Q. Now, your real grievance here is that you can’t con¬ 
tinue to make the payments provided for under this agree¬ 
ment and leave you sufficient money for you and your wife 
and your son to live on in the style you would like — live in, 
that is the fact, isn’t it? j 

A. I don’t think that is a fair statement, Mr. Ear¬ 
nest. 

182 Q. Well, in 1949 you tell us you had a gross income 
of around $38,000, and taxes of around $6,000, which 

would give you a net income of around $32,000, is that right? 
A. That would leave thirty-two. 

Q. And that was the first year that you operated under 
this agreement, and in addition to the direct payments to 
Mrs. Riemer you have given other payments such as insur¬ 
ance and the like, which have aggregated about $18,000, so 
that the $18,000 from the $32,000 would leave you how much 
in 1949? 
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A. The subtraction gives you $14,000. 

Q. Around $14,000, and then in 1950 you had a gross in¬ 
come of $38,000 that involved this matter of $12,000, but 
it wasn’t an actual loss, so that you had actually in money 
$32,000 that year, the same income you had in 1949, is that 
right? 

A. I had $38,000 income from my present firm in 1950. 

Q. And your payments to Mrs. Riemer direct and indirect 
to her and the children that year w T ere also about $18,000, so 
that eighteen from thirty-two would leave you about $14,000 
for the year 1950, is that right? 

A. The subtraction leaves $14,000. 

Q. Now, that brings us to another thing that happened 
in 1950. In addition to that $38,000 income you received 
$41,000 from Alvord? 

A. I received roughly $41,000 in the Alvord settle- 
183 ment. 

Q. Now, when we came to the income of 1951 it was 
reduced, you only had about $14,285 that year, so that the 
net income had been slightly less than the aggregate pay¬ 
ments that you made under this agreement, is that right? 

A. It was less. 

Q. And in addition to $14,000 that you had left for your¬ 
self in 1950 up to that point you had $41,000 which you had 
received from Alvord, is that right? 

A. Mr. Earnest, I received $41,000, but you have to bear 
in mind that my 1951 income tax entered into that calcula¬ 
tion of $41,000. 

Q. Now, when we came to 1952 your income was $14,800, 
is that right? 

A. Yes. 

Q. And your payments that year were only about $12,000 
as I have recorded them, so what was the income, the tax, 
if you recall? 

A. I think I testified about $6,000. 

Q. That was reduced from twenty-four, and that would 
leave about $16,000 for yourself in 1952, is that right? 

A. That is what the arithmetic produces. 

Q. So that from 1949 up to the present time you have had 
four years in which the income has been $30,000 or better, 
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and in one of the years, I think it was last year, that 

184 you received $41,000 from Alvord, is that right? 

A. Will you repeat that question? 

Q. Refer to any one of the years in which it wasn’t. You 
received the year before $41,000 from Alvord, is that right? 
A. I still don’t quite understand the question. 

Q. You don’t understand the question? Well, will you 
agree that since 1949 that your net income in ’49 was 
*$32,000; that in ’50 it was $32,000, and in ’51 it was $32,000; 
and in ’52 it was $28,000? 

A. No, I will not agree on just that statement. 

Q. You won’t agree. 

A. I want to point out that in 1949 the $38,000 income 
from the Alvord firm was not a cash payment to me in 1949. 
I withdrew certain moneys from the firm. I owed the firm 
certain money and the firm owed me certain money. $38,000 
was mv taxable income for 1949 but I didn’t get it in cash in 
1949. ' 

Q. There came a time -when you did get it? 

A. I got money representing the accumulation of my 17 
years practice with the Alvord firm and the balance of my 
1949 income, whatever that might have come to at the time. 

i 

*###•*• 

185 The Court: I would like to know the cash received. 

I don’t care whether it is a capital account or what 
we call it. It means money. ; 

##*##*• 

186 The Court: What I really want to know is how 
much cash you got from the 1st of January, 1949, 

down to the present time, in cash? 

The Witness: It appears that in 1949 the firm paid for me, 
which is the equivalent of cash, $1686 for New* York State 
income tax. They paid $4500 to pay 1949 income 

187 taxes and $26,000 for personal use. I also owed the 
firm $3121.10. 

Your Honor, what the arbitrators did was simply add up 
■what the firm had paid me and subtract that from the total 
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of my 1949 income and my capital account and they paid me 
the difference. 

• *###*• 

The Witness: The question of how much income I should 
get from the firm of 1949 was a question before the arbitra¬ 
tor, and they decided that my share was $38,000. 

• *••••• 

188 Mr. Earnest: In his affidavit he says he received 
$41,565.76 in February in cash from Alvord & Alvord. 

The Court: At that time? 

The Witness: I received $36,186 in cash. 

Mr. Earnest: I thought it was $38,000 hut he has now got 
it down to $36,000. 

The Court: Included in that apparently was the $3120 
item he had owed the firm for previous years, and the rest 
of it he said would be in that $41,000. 

189 The Witness: That is correct, sir. 

By Mr. Earnest: 

Q. All right. In any event, even though you had a rela¬ 
tively low income year then in 1951, you did receive this 
$41,000 from Alvord the preceding year, is that correct? 

A. I had received $41,000 cash in my settlement. 

Q. And in 1950 you had income of around $35,000 net 
after payment of taxes? 

A. Yes. 

191 Q. Now, when did you buy the house where you 
now live? 

A. I bought the house within—signed the contract for 
the house within six weeks or two months after two things 
had occurred. First, the Alvord settlement, and, second, 
my joining my present firm. 

Q. Well, when was that? 

A. I bought the house in June of 1950. 

Q. June of 1950? 
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A. Yes. 

Q. And you took title in the joint name of yourself and 
your present wife ? 

A. Yes, sir. 

Q. How many automobiles do you have ? 

192 A. I have two automobiles. 

Q. Do you need two in the operation of your busi¬ 
ness? i 

A. I don’t particularly use the car in my business except 
to go - the office and go home. 

Q. Do you drive to your office daily in one of them? 

A. Usually. 

Q. And the other is at home for the use and benefit of 
your wife, is it? 

A. Yes, sir. 

Q. Now, since you have remarried you have taken out, 
you have increased your insurance from $37,500 up to 
$92,000, haven’t you ? 

A. No, sir. 

Q. You haven’t? 

A. No, sir. 

Q. How much did you have at the time of the divorce, 
or say at the time of your marriage, the second marriage? 

A. The second marriage? 

Q. I have taken out $20,000 additional insurance, or let 
me put it this way: When I left the Alvord firm I lost 
the benefit of $5,000 group insurance policy. I took out 
$5,000 more insurance to replace it, and then when my son 
was born, or approximately that time, I took out $15,000 
more, and that is all the additional insurance I have taken 
out since the divorce. 

193 Q. Now, the premiums you told us about on the 
policies in which the girls are the beneficiaries are 

a thousand dollars a year? 

A. Yes. 

Q. And the other policy in which your wife and son 
are beneficiary are about $1400 a year, is that right? 

A. Yes, Mr. Earnest, I don’t recall exactly how all my 
insurance is arranged, but I don’t think it is a fair assump¬ 
tion that my wife and son are beneficiaries of the insurance 
to the exclusion of anyone else. 
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Q. Who is the beneficiary? 

A. As of the record right now it is made out in the name 
of my estate. 

Q. And the premiums on those policies are about $1400 
a year, is that right? 

##**••# 

196 The Court: No, I am going to take all of the 
testimony on the dire necessary. 

• •••••• 

199 Thereupon, Karl Riemer, the defendant herein, 
resumed the witness stand pursuant to the adjourn¬ 
ment and testified as follows: 

Cross-examination (Resumed). 

By Mr. Earnest: 

• #**••• 

200 Q. And the 1953 income that you have told us about 
deals with what fiscal year there? 

m/ 

A. It is the seven months’ period from September 1st, 
1952. 

Q. A seven months’period? 

A. That’s right, to March 31, 1953. 

Q. And vour income during that period was how much? 
A. $16,500. 

Q. But that only covered a seven months’ period? 

A. That is correct. 

201 Q. Did you and your family go to Europe this 
past spring or summer? 

A. My wife and son went to Europe this summer, and 
later I went to Europe. 

Q. How long were your wife and son over there? 

A. Three months. 

Q. Three months ? 

A. Yes. 

Q. Where all did they go while they were abroad, what 
countries? I don’t mean what cities, what countries? 
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A. England, Switzerland, Germany, Austria. 

Q. Anywhere else ? 

A. I believe my wife was in Italy a little while; my son 
wasn’t. 

Q. How long were you in Europe? 

A. Four weeks. 

Q. Did anyone else accompany your wife and son over 
there ? 

A. No, sir. 

Redirect examination. 

By Mr. Newmyer: 

*•*#«** 

203 Q. Now, you mentioned yesterday with respect to 
the time of the Alvord arbitration award, and told us 

in detail how those proceeds were disbursed. Will you 
tell us now with respect to that transaction the amount of 
actual income that you included in this instance? 

The Court: I didn’t hear you. 

Mr. Newmyer: The amount of actual income and how it< 
was disbursed. 

The Witness: I take it, Mr. Newmyer, you want me to 
clarify what this $41,000 was? 

By Mr. Newmyer: 

204 Q. Yes. 

The Court: I thought we understood that was an 
accumulation of capital that the firm had from time to 
time accumulated; is that correct? 

The Witness: Perhaps I should explain it a little further, 
Your Honor. 

The Court: Very well. 

The Witness: It is a little difficult to get. At the end 
of 1948 Mr. Alvord said that my accumulated capital inter¬ 
est in the firm amounted to $15,000. I said that my accumu¬ 
lated capital in the firm amounted to $51,000. The arbitra-; 
tors finally said that as of December 31, 1948, my capital 
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should have been stated at $38,000, so that at December 
31,1948,1 had an investment in that firm of $38,000. 

Then the arbitrators also said that my income for 1948 
should be $38,000. They charged against that $38,000 ap¬ 
proximately $32,000 cash that I had drawn out, $6,000 for 
taxes, and $2600 for personal expenses. 

By Mr. Newmyer: 

Q. In 1949? 

A. In 1949 they also charged against that roughly $3,000 
that I owed the firm, so there was $3,000 left of my income 
which they added to the $38,000 capital at the beginning 
of 1949, and they paid me $41,000, and that was— 

205 I never had any more interest in the Alvord firm, 
I couldn’t claim anything further. It can’t happen 

again. 

Q. And that $41,000 was used by you in the manner in 
which you testified yesterday in paying the attorneys’ fees 
and the accumulated debts? 

A. Those items I gave you are expenditures I made. I 
put the money in the bank. I didn’t put it in a separate 
account, but at least all of these other things we have been 
talking about are expenditures I had made. 

• *••**# 

Examination by the Court: 

Q. Mr. Riemer, let me ask you a question here. During 
1949 and the subsequent years were you on a calendar or 
fiscal basis? 

206 A. Personally? 

Q. Yes. 

A. I have always been on a calendar basis for tax pur¬ 
poses. 

Q. Now, in 1949, as I understand it, the actual income you 
received was $32,186, consisting of $26,000 and $6,186 that 
they paid for you on 194S income tax and 1949 estimated 
income tax? 

A. That is correct. 
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Q. You also received in 1950 a total amount of $41,565.76 
in actual cash, is that correct? 

A. Yes, sir; that is correct. 

Q. In 1950 vour income, other than this $46,000, was 
$38,000? 

A. That is correct. 

Q. In 1951 it was $14,285? 

A. Yes, sir. 

Mr. Earnest: Is that on a calendar basis? 

The Court: I understand these are all calendar years,: 
is that correct? 

The Witness: That is my income coming from the firm 
on a fiscal basis and, as I explained- 

By the Court: 

Q. But when you filed your income tax return that is 
the amount you returned? 

207 A. That is the amount I reported. 

Q. In 1952 you reported $34,800? 

A. That’s right. 

Q. And in 1953 $16,500 will be reported? 

A. That is correct. 

210 The Court: Now, Mr. Earnest, on the question of 
the breach, which the jury is interested in, are you 

prepared to argue the question I raised? 

#«#*#*• 

Mr. Earnest: Well, I wanted to make this comment if I 
can in that respect: In Paragraph 5 of the original com-: 
plaint we allege that these parties entered into a 

211 separation agreement on or about December 22,1948, 
a copy of which is attached as Exhibit A and made 

a part hereof. 

And we allege in Paragraph 6 that plaintiff was granted 
an absolute divorce from the defendant on the ground of 
extreme cruelty on December 22, 1948, in Case No. 121,333 
in the Second Judicial District Court of the State of Nevada, 
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in and for the County of Washoe, and in the final decree 
entered therein the said separation agreement was ex¬ 
pressly ratified, approved, adopted and confirmed by and 
made a part of; that said decree is in full force and effect, 
and a copy thereof is attached hereto as Exhibit B and 
expressly made a part hereof. 

I think I have tried to be consistent here in the pending 
hearing, and that since those allegations were made in the 
complaint, and admitted, it was unnecessary to offer the 
decree, but if this matter was pressed in trying to obtain 
a modification that I might have to come to it, and I think 
we may have reached that point. 

T ask the Court to take judicial notice of the fact that 
Section 9474.01, 1943-49, compiled laws of Nevada, with 
respect to the modification of Nevada decrees for alimony 
and maintenance provides as follows: 

“In divorce and separate maintenance actions in¬ 
stallment adjustments for alimony and support shall 
not be subject to modification as to accrued in- 
212 stallments, not only as to installments not ac¬ 
crued at the time a motion for modification is 

filed.’’ 

I would like to pass up a copy of that for the Court and 
I think, to be on the safe side, if the decree isn’t other¬ 
wise in evidence here, I would like to reopen the plaintiff’s 
case for the purpose of offering the decree at this time, or 
when the jury comes back. 

The Court: As a matter of fact, it is admitted in the an¬ 
swer. 

Mr. Earnest: I assumed it was admitted in the answer, 
and it is unnecessary, so that with respect to that phase of 
the case I submit on the merits he isn’t entitled to any 
modification here. 

Now, with respect to the breach, so-called breach of the 
contract, there are one or two comments I would like to 
make, but I would like to make them at the bench and out 
of the presence of this witness who is going to testify. 

• ••••• 


* 
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Mr. Earnest: Getting away from tlie fact of the 

213 situation, my thinking is simply this: Even if he 
could prove there was a breach, we have here a con¬ 
tract which inherently is separable and divisible and, as I 
see it, the most that he could contend would be that if we 
have breached the agreement with respect to the failure to 
provide a home for the elder daughter Fritzie, that the 
penalty would be that we could not assert a claim for 
clothing which we purchased in June, 1952, which would 
be a $300 item. The evidence I think shows that the pur¬ 
chases were actually made prior to the time of the alleged 
breach, but I suppose that he might argue that if we had 
thereafter breached it we should not be in court at¬ 
tempting to enforce a claim with respect thereto and, as I 
see it, that is the maximum penalty under the circum¬ 
stances that could flow from the breach. There is no other 
claim asserted here on behalf of Fritzie, the elder daughter. 

The $4250 is for the other two children only and certainly 
there has been no breach in that part of the contract which 
requires her to do what she has done. 

The Court: Let us hear from Mr. Newmyer. 

Mr. Newmyer: Do vou want it first on the breach? 

The Court: Yes. 

Mr. Newmyer: The suit is based on the contract. 

Mr. Earnest: And the decree. 

Mr. Newmyer: No, the complaint is worded, “Complaint 
for moneys due under the contract.” Under each 

214 count of the complaint with respect to each separate 
item the complaint charges default under a certain 

paragraph of the agreement, all of which confirms the fact 
that the action is conceived and is brought as a contract ac¬ 
tion on the contract, not as on a judgment on a contract 
approved by judgment in any court of any jurisdiction 
which is originally what Mr. Earnest had indicated it was. 

Now, if it is, as it undoubtedly is, a suit on a contract, 
one of our defenses is that the plaintiff, claiming enforce¬ 
ment of claims under the contract, is herself responsible for 
having breached the contract, and that by reason of the 
breach the contract as such is not now enforcible. 
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The Court: Which part do you claim was breached, Mr. 
Newmyer? 

Mr. Newmyer: The breach is in the fact that under the 
provisions of the contract, the underlying consideration 
and the language of the agreement indicates that these 
three children were to be together in one home. 

The Court: Now, what paragraph is that? 

* Mr. Newmyer: It is not in any particular paragraph, but 
it is in each paragraph referred to here. For example, it 
is in the second, starting with the second paragraph: 

“Until the respective children shall have married 
or obtained the age of twenty-one years, the wife shall 
have custody of them, except that the husband 
215 shall, with the consent of the child concerned, 
have custody of them,” 

during the summer periods. Each may visit the children 
at the residence of the other or in camp; which paragraph 
places the three children in the custody of the wife, in her, 
except when they are away at school, or when with their 
father during any vacation period. 

The Court: Does Paragraph 3 indicate the same condition 
exists when not living at home? 

Mr. Newmyer: Yes, because it is all based and arises out 
of the relationship between these children and the raising 
of children together. Now, this is not the paragraph- 

The Court: I thought I had read that contract carefully. 
I haven’t found anything in it which says she must keep 
the children with her all the time. 

Mr. Newmyer: Well, it isn’t- 

The Court: Maybe you are reading something into it that 
I didn’t see there. I will be very happy to know if there 
is anything you say implies it, but I didn’t read any such 
implication. 

Mr. Newmyer: I think the implication of the contract is 
that where the wife is being paid for the support of the 
three children, and he is paying their expenses when they 
are away at college, and that she is given their custody, I 
think it is necessarily implied that they will be with 
216 her rather than with him, and that they will be to¬ 
gether, not that she will have one child one place and 
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another in another; I mean for the benefit of the children 
themselves as well as for the parents. 

The Court: I mean that could have been put in there. 
It is a very carefully drawn agreement. Of course, these 
are always unfortunate situations that deal with the chil¬ 
dren, and they are the ones that always suffer in cases like 
this anyway, but it very frequently happens that one child 
will stay with one parent or the other. 

Mr. Newmyer: But I say from the very language of the 
agreement and the nature of the claims asserted. In this 
case the wife is claiming her per diem each day for each 
day the children stay in her home. 

The Court: I think she has a right to do it if she estab¬ 
lishes it to the satisfaction of the jury, but it is very care¬ 
fully drawn, and I assume if they were all with him there 
wouldn’t be anything to do—well, I suppose this is drawn 
up from the fact that it is the idea that three could live 
cheaper together than with two, and the question of medi¬ 
cal, and so forth, so far as the jury is concerned that is 
the only thing I see in it. Unless you can point something 
out to me, I have read and reread this agreement because 
it is an important case to both of these people. I feel sorry 
for both of them. It has come down now not to 
217 an alimony case but a case as far as this Court is 
concerned, simply a case of the meaning of the con¬ 
tract. As I said to you yesterday, whether they speak to 
each other again as long as they live doesn’t make any dif¬ 
ference; it is advisable that they don’t speak. 

Mr. Newmyer: Now, with regard to the implication of the 
contract that they were to be together in one home—in 
Paragraph 3 of the agreement where it specifies that the 
amount to be paid shall be $500 a month when three of such 
children are living at home; $425 a month when two chil¬ 
dren are at home; $250 when one child is at home, and $125 
when none are living at home, what he will pay for living. 

The Court: That is perfectly reasonable. If I were sepa¬ 
rated and had young children and some of them were home, 
I think that argues for it. 

Mr. Newmyer: Except it specifies a $500 a month when 
she has three children with her, and it refers to the home. 
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The Court: I think they refer to her home, all right. 
There is no question about that. 

Mr. Newmyer: Doesn’t that contemplate that they will 
be home with her except when, as the other provisions of 
the agreement provide, they are away at school, or college, 
or with him for the period of vacation? 

The Court: That is certainly reading something into it 
that isn’t there. You have there a practical agrec- 

218 ment, Mr. Newmyer. It was drawn, and carefully 
drawn, to provide that the child should live with 

the mother and when it wasn’t living with the mother the 
agreement would cease. I see nothing in this entire agree¬ 
ment that if she put one child out, which she denies, she 
would not be entitled to support of the other two. 

Mr. Newmyer: We don’t say she wouldn’t be. 

The Court: Here is a carefully drawn agreement, un¬ 
doubtedly, and, as indicated here, each party represented 
by counsel in Nevada where service was had on both parties. 
I must say that I mean the fair meaning of this agreement 
is as I have indicated. The only thing I will let the jury 
concern itself with in this case is if Mr. Earnest will with¬ 
draw the $300 item as far as one year is concerned, and 
the question of that medical expense- 

Mr. Earnest: The other little items ? 

The Court: And the other little items, yes. The question 
of the breach of the last year of $300 I will let go to the 
jury if you insist on it. 

• *•••** 

219 Mr. Newmyer: No, in view of what Your Honor 

said, let’s leave this question of breach out of it en¬ 
tirely. Let’s consider now the terms of the contract- 

The Court: I agree with you, if you are going to fight 
over the items I don’t mean to oppose you on it. Perhaps 
I didn’t make myself clear. I think you are quite right 
in catching me up on it. You are entirely at liberty to 
dispute those items on the ground that they were not nec¬ 
essary, or were not provided, and that you have a right 
to dispute the medical items and the other items. I am 
going to hold that the fact that the children were not in 
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one home does not constitute such a breach as contemplated 
by the contract. 

##**•*• 

i 

220 Mr. Earnest: There is no dispute about that, that 

is correct, none of it. 

The Court: I certainly am not going to hold she isn’t en¬ 
titled to that $4250 item. I think she is. 

Mr. Newmyer: Well, that will depend whether Your 
Honor rules on the question of whether or not the contract 
if amended can be retroactively amended. ; 

The Court: Yes. I don’t think that is a jury matter, 
though. 

Mr. Newmyer: No, I don’t think it is, either. 

The Court: The only jury matters I see are those I have 
indicated. 

Mr. Newmyer: Well, I mean so that we will know just 
what we are going to introduce without the jury. 

The Court: I am not foreclosing you on the $4250 item, 
Mr. Newmyer, as yet. I think that depends on whether 
or not I hold that there was dire necessity. I don’t think a 
breach of the contract of keeping the three children together 
in one home deprives her of the right to support of the 
children. I may be wrong. That is for the Court of 
Appeals. 

Mr. Newmyer: Of course, we would like to reserve our 
exception. 

The Court: I understand you do. 

*##*#«# 

223 The Court: There will be testimony permitted. 

Let me say that as I understand, the contention on 
the part of the plaintiff is that she is entitled to recover 
these items. The defendant says that there has been a 
breach in that the child Fritzie was not permitted to live 
with her mother during the time indicated from July, 1952. 
I understand that if evidence on that were permitted that 
Mrs. Riemer would deny that she wouldn’t permit the child 
to live with her, and that she was custodian for the child, and 
protested against the husband having custody of the child. 
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The Court’s opinion is that that is out entirely, and if 
there was a breach that that would be no defense as 
224 the contract itself determines what she receives if 
one child doesn’t live with the mother, and I under¬ 
stand that is disputed by Mr. Newmyer. 

• *••••• 

The Court is also ruling that subject to dire necessity the 
$4,250 will not be in dispute by reason of any breach. 

Now, do I make myself clear, even if I am wrong? My 
suggestion, Mr. Earnest, is that you withdraw the item of 
$300 so we won’t have to go into that item about the breach, 
w’hich would not be admissible in my opinion only on that 
particular item. 

• •••••• 

264 Charge to the Jury 

The Court (Bastian, J.): Ladies and gentlemen of the 
jury, so far as your duties are concerned they have been 
rather simplified by legal questions which w’ere passed upon 
and will be passed upon by the Court so, as both counsel 
told you, there are three items only on which you are to 
render a verdict. 

The taking of testimony in this case has been completed, 
the summations of counsel have been concluded, and the 
time has come for me to charge the jury, which simply 
means the time has come for me to give you those principles 
of law which are to guide you and govern you in your de¬ 
liberations on the few issues left here. 

Under our system of jurisprudence, as you know, when a 
case is tried before a jury, the court consists of two parts, 
the Judge and the jury. 

It is the duty of the Judge to preside at the trial, pass on 
questions of law as they arise during the trial, rule on evi¬ 
dence as it is introduced and finally, at this stage, to give 
you the law which is to guide and govern you in your 

265 deliberations in the case, whether you agree with that 
law or not. On the other hand, it is your function 

and duty to find the facts, and it is your exclusive function 
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| and responsibility to find the facts. Of course, the jury are 
limited to the evidence and the inferences reasonably and 
, logically deducible from the evidence. 

The evidence in this case simply consists of the testimony 
of the witnesses who have appeared before you, and the 

• documents which counsel has offered and which the Court 
has allowed to be received in evidence, and which have been 
read to you. You may not guess or speculate; you may not 

i conjecture. 

In your determination of this case you are necessarily 
obliged to determine the credibility of the witnesses who 

♦ have appeared before you, that is to say, the amount of 
credit which you will give to the testimony of the witnesses 

; who have appeared before you, and when you come to weigh 

* and judge and evaluate their testimony, and in determining 
credibility, you have the right to take into consideration the 
conduct and manner and demeanor of the witnesses as they 

► testified. 

The summations of counsel are entitled to your careful 
consideration so far as you find them logical and reason¬ 
able, but you should bear in mind this principle, that they 
are advocates for their respective sides, and neither 
266 what I say or what they say may constitute evidence. 
The evidence is what you heard from the witness 
^ stand from the witnesses and the documents which have 
been received in evidence. 

Now, in this case the burden of proof is on the plaintiff 
, to demonstrate by a fair preponderance of the evidence the 
fact that she is entitled to recover on these three items which 
I will detail to you in just a minute. By a preponderance 
i* of the evidence I mean that her evidence must be just a little 
stronger than the other side. 

I sometimes like to liken it to an apothecary’s scales; if 
t the evidence is evenly balanced, or the scales preponderate 
in favor of the defendant the defendant, of course, is en¬ 
titled to your verdict but, on the other hand, if you believe 

* the evidence preponderates in favor of the plaintiff then 
she has established her case by a fair preponderance of the 
evidence. 

! 

i Now, there are only three questions you are going to be 
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asked to answer. They relate to these claims. It is claimed 
by the plaintiff that the two children were home with her 
from August 16, 1950 to August 31, 1950, entitling her to 
receive $268 for that period, on which amount she has re¬ 
ceived $125; thus, for the month of August, 1950, she claims 
to be entitled to $143. Now, is she entitled to that $143, 
or not? That is the first matter you are to deter- 

267 mine. You have heard the testimony in this case 
that two of the chidlren were with her during this 

time. If they were out there with their mother during that 
period your verdict should be for the plaintiff. 

The second item had to do w r ith the matter of clothing. 
Counsel read to you the item on clothing, and I am going 
to read it to you again: 

“Paragraph 4. In the case of any child attending a 
private preparatory school or college, the Husband 
shall pay the tuition and other direct school expenses, 
including board and lodging if such child is attending 
school or college away from home, necessary traveling 
expenses and $300 per school year toward clothes pur¬ 
chased for her by the Wife.” 

You have heard the wife’s testimony on that subject, that 
she purchased these clothes, and you have heard the hus¬ 
band’s testimony as to what he purchased. 

If you believe she did purchase $300 or more for each 
year, purchased by the wife, your verdict should be for the 
plaintiff in the amount of $600, $300 in each case. 

The last thing you will be asked to determine is whether 
or not the plaintiff is entitled to recover either $137.95, 
because that is conceded by the defendant, or $481.74. 
Counsel have argued this question which arises under the 
agreement that the husband shall provide medical 

268 and dental treatment. The husband says, “Yes, I am 
obliged to pay the $137.95, and I will pay it,” and the 

plaintiff says, “You must go further than that, it includes 
the matter of prescriptions and things of that sort,” which 
the defendant denies. The question is, Did she expend the 
money she claims she expended for prescriptions and the 
like, w’hich you heard read and were passed among you? 
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As I say, you have three simple issues to determine. I am 
going, after I give counsel a chance to talk with me, let 
you retire to the jury room, but I will let you first go to 
luncheon because it will be beyond lunch time, to go to 
lunch at the expense of the Government I might say in this 
particular instance, and return and elect a foreman or 
forewoman, and answer those three questions. Then when 
you have agreed upon it by unanimous vote make known 
that fact by knocking on the jury room door. 

The three items I will again state to you: 

Is the plaintiff entitled to recover for care of children 
from August 16, 1950 to August 31,1950, $143? 

Second, is she entitled to recover $600 for the amount of 
clothing furnished during the year 1950-51, and 1951-52, 
at $300 a year? 

Thirdly, is she entitled to receive $137.95, or $481.74 for 
medical bills as you have heard them detailed here? 
269 Do you gentlemen want to see me? 

(At the bench:) 

The Court: I will understand that the legal matters other 
than the three items are not to be passed upon by the jury 
under my ruling, and that exception is taken to that. 

Mr. Newmyer: Yes, and I would like to object to that por¬ 
tion of Your Honor’s charge which told the jury that if they 
find that the children were at home with their mother during 
that period in August that their verdict should be on that 
matter for the plaintiff. 

The Court: I understood that was the issue. That is the 
issue as far as I understand. 

Mr. Newmyer: Yes, except if this be the fact, that they 
were supposed to be in camp for that period. 

The Court: It necessarily follows, I would think, if they 
were not home. All right, what is the next point? 

Mr. Newmyer: The only other one is that if she paid for 
the school clothes to the amount of $300 a year that their 
verdict should be in her favor, because the facts show, if she 
spent $300 a year, that she had no right to do so and charge 
it to him during the time she was in the physical custody 
pf and provided for by the father. 
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Mr. Earnest: She wasn't in the latter’s physical custody. 

Mr. Newniyer: She wasn’t under the legal custody 
270 because that was in the mother. 

(At the table:) 

The Court: All right, ladies and gentlemen, you may take 
the case. 

(Thereupon the jury retired from the courtroom.) 

#*•##•* 

277 The Court: When was the first time that he made 
a claim that he was in dire necessity? 

Mr. Newmyer: The first time that it came up in the case 
was at the time we filed our answer to the supplemental 
complaint. 

The Court: It was beyond that, wasn’t it? 

Mr. Newmyer: Beyond that? 

The Court: At pretrial in October, as I recall it. 

• •••*# » 

284 Mr. Earnest: If Your Honor please, as this matter 
now comes before you, we have a separation contract which 
has been incorporated and made a part of the final decree 
entered by the Court of Nevada, so we are here only asking 
that full faith and credit be given to a decree of a sister 
State. We know that under the laws of Nevada it is quite 
clear that in divorce and separate maintenance actions in¬ 
stallment judgments for alimony and support shall not be 
subject to modification as to accrued installments, but only 
as to installments not accrued at the time the motion for 
modification is filed. 

Be that as it may, the proper forum for him to seek modi¬ 
fication is the State of Nevada and not here. Obviously, in 
accordance with the plain language of this statute there 
could be no retroactive modification, and it would operate 
in the future only. 

• ••••* 


# 
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294-295 The Court: There has been submitted to the jury 

the item involving $143; the item involving $600; 
the medical expense item aggregating $481.74, Item 7 (4) of 
the supplemental complaint and 7 (5) of the supplemental 
complaint consisting of $149.11 and $345.74 respectively, 
and Item 7 (6) aggregating $4,250.00, I hold to be proper 
and the plaintiff is entitled to recover therefor if there is | 
no modification of the contract, the Court being of the 
opinion that any default by the plaintiff under her contract i 
would not affect those items. j 

The Court also has for consideration—probably the main 
point in the case—the cross-complaint as to modification on 
the ground of dire necessity. If I should hold that there 
was dire necessity there would have to be a revision of the 
items of $149.11, $345.74 and $4,250.00. If the Court holds 
that there is no dire necessity then there would be a judg¬ 
ment for the plaintiff for those amounts, as well as the 
$90.00 item, and any judgment on the three items the jury 
return on the three items submitted to them. 

Is that correct? 

Mr. Earnest: Yes, sir. 

The Court: Now, if you gentlemen want to enlarge upon 
what you have said by way of a memorandum I will be ! 

happy to receive it, hut if you have no other author- 
296 ities than you have presented, I will take the case, 
examine the authorities and let you hear from me. 

Mr. Earnest: Thank you very much for the patience you 
have had with us. 

Mr. Newmyer: And you have simplified the issues 
greatly. 

##*#### 

301 Complaint 

(For Moneys Due Under Contract) 

Filed July 8, 1952. Harry M. Hull, Clerk. 

1. Jurisdiction of this Court is based on the amount in 
controversy, being in excess of $3,000.00. 

2. Plaintiff is a resident of California. 


3. Defendant is a resident of Maryland, but engages in 
the active practice of the law in the District of Columbia. 

4. Plaintiff and defendant were formerly married and 
three children were born as the result of such union, namely, 
three daughters, Felicia, Mary Kate and Lillian Jean, all 
minors. 

5. On or about December 22,1948, plaintiff and defendant 
entered into a separation agreement which, among other 
things, vests the custody of the aforesaid three children 
in plaintiff, except during the period from July 1 to 
August 31 of each year, and obligates defendant to make 
payments to plaintiff for the maintenance and support of 
the three children, a copy of which is attached hereto as 
Exhibit “A” and expressly made a part hereof. 

6. Plaintiff w’as granted an absolute divorce from de¬ 
fendant on the grounds of extreme cruelty on December 22, 
1948, in Case No. 121,333 in the Second Judicial District 

Court of the State of Nevada, In and For the County 
302 of Washoe, and in the final decree entered therein the 
said separation agreement was expressly ratified, ap¬ 
proved, adopted and confirmed by and made a part thereof; 
that said decree is in full force and effect; and a copy 
thereof is attached hereto as Exhibit “B” and expressly 
made a part hereof. 

7. Defendant is in default under paragraph 3 of the 
aforesaid agreement, as more fully set out as follows: 

(1) Camp expenses, including clothing, equip¬ 
ment and travel for: 

(a) three children in 1949.$234.13 

(b) three children in 1950. 150.00 

(c) one child in 1951 . 50.00 

Total . $434.13 

(2) Three children were at home with plaintiff 
during the Christmas holidays of 1948-49 
and 1949-50, for which period the plaintiff 
received payments as if only two were home. 

Pro-rating the additional $75 due for a third 
child at home, plaintiff is entitled to receive: 
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$45.00 

45.00 


(a) for 1948-49 

(b) for 1949-50 


Total. $ 90.00 

(3) Two children were at home with plaintiff 
from August 16, 1950 to August 31, 1950, 
entitling plaintiff to receive $268 for the 
month of August, 1950, of which amount she 
received only $125. Thus, for the month of 
August, 1950, plaintiff is entitled to receive 
an additional . 143.00 

8. Defendant is in default under Paragraph 4 of the 
aforesaid Agreement, as more fully set out as follows: 

(1) Eegistration and testing at “Polytech” for 


Mary Kate and Lillian Jean. 35.00 

(2) Clothing for Felicia: 

(a) School year 1948-49.$112.50 

(b) School year 1950-51. 300.00 

(c) School year 1951-52. 300.00 


Total . 712.50 

9. Defendant is in default under Paragraph 5 of the 
aforesaid Agreement for medical expenses and drugs, as 
more fully set out as follows: 

(1) 1949 .$ 89.84 

(2) 1950 . 85.85 

(3) Jan. 1,1951 to June 1, 1952. 137.17 


Total . 312.86 

i 


Grand Total. $1,727.49 


303 10. Defendant is in default under paragraph 9 of 

the aforesaid agreement, as more fully set out as 
follows: 

(1) Plaintiff only received the sum of $8,890.55 for the 
year 1951, arrived at by defendant by treating an alleged 
settlement loss in his withdrawal from his former law firm 
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as an ordinary loss, whereas it should have been more 
properly treated as a capital loss, in computing the income 
of defendant under said separation agreement, and when 
considered as a capital loss, since the same is expressly 
excluded in said agreement, this would raise defendant’s 
income, for the purposes of said agreement to $32,342.31, 
and would also raise the total income of defendant to 
$119,153 for the years 1948, 1949 and 1950, rather than 
$86,810.69, as contended by defendant, which results in a 
yearly average income of $39,717.67. Thus, for 1951, plain¬ 
tiff is entitled to twenty five per cent of $39,717.67 or the 
sum of $9,929.42, rather than the sum of $8,890.55, as paid, 
and consequently is entitled to recover the difference 
amounting to $1,038.87. 

(2) Utilizing the recomputation of defendant’s income 
for 1950 in computing the amount of payments due to 
plaintiff during the year 1952 gives a three year total of 
$84,074.18, or an average yearly income for 1949, 1950 and 

1951 of $28,024.73. Thus, under the terms of said agree¬ 
ment, wherein plaintiff is entitled to receive $10,000 or 
one-fourth of the average income for the next preceding 
three years, whichever is less, plaintiff is entitled to receive 
$583.85 per month, or a total of $7,006.18 for the year 1952. 
Plaintiff further alleges that defendant is in default on 
payments under the aforesaid agreement from January 5, 

1952 through June 5, 1952 in the amount of $503.10. 

304 Wherefore, plaintiff prays judgment against de¬ 
fendant in the amount of $3,269.46, besides interest 
and costs. 

James M. Earnest, 

Fred M. Vinson, Jr., 

1000 Woodward Building, Wash¬ 
ington, D . C. — ST2650, Attor¬ 
neys for Plaintiff . 

Demand for Jury Trial 

The plaintiff, Phyllis Miller Riemer, by her attorney, 
James M. Earnest, hereby demands trial by jury of all the 
issues in the above-entitled cause. 

James M. Earnest, 
Attorney for Plaintiff. 
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EXHIBIT A 

305 

Filed July 8,1952, Harry M. Hull, Clerk. 

Agreement, made this 22nd day of December, 1948, be¬ 
tween Karl Riemer (hereinafter referred to as the “Hus¬ 
band”), and Phyllis Miller Riemer (hereinafter referred 
to as the “Wife”), 

Witnesseth: 

Whereas the Husband and Wife were lawfully married in 
Tarentum, Pennsylvania, on the 9th day of July 1932; and 

Whereas there is issue of said marriage, namely, Felicia, 
Mary Kate and Lillian Jean (such issue being hereinafter 
collectively referred to as the “children”); and 

Whereas the parties hereto have separated and are now 
living separate and apart from each other, and a reconcilia¬ 
tion and resumption of the marital relations are deemed 
impossible; and 

Whereas the Husband desires to make provision for the 
Wife and children and the parties are desirous of settleing 
and adjusting all matters of whatever nature concerning 
their property rights in relation to each other; and 

Whereas it is the independent judgment of both the Hus¬ 
band and the Wife, the Wife being represented by indepen¬ 
dent counsel of her own choosing, that the provisions of 
this Agreement are for the best interests of the parties 
and of the children, 

Now Therefore, in consideration of the premises, the 
parties hereto agree with each other as follows: 

1. The Husband and the Wife shall continue to live 
separate and apart from the other and each shall be free 
from the marital control and authority of the other to the 

same extent as unmarried. Each agrees not to in- 

306 terfere with or molest the other, or to compel or en¬ 
deavor to compel the other to dwell or cohabit with 

him or her by any legal proceedings or otherwise. 

2. Until the respective children shall have married or 
obtained the age of twenty-one years, the Wife shall have 
custody of them, except that the Husband shall, with the 
consent of the child concerned, have custody of them from 
July 1 to August 31. Each shall have the privilege of visit- 
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ing the children at the residence of the other, at such time 
or times as may be convenient to the party with whom the 
children are then residing, and the children shall have the 
privilege of visiting either parent while in custody of the 
other. Both the Husband and the Wife shall have the 
privilege of visiting any of the children at any school, 
college or camp where such child may at any time be re¬ 
siding. 

3. With respect to the children who are married and 
under twenty-one years of age, the Husband agrees to make 
payments to the Wife for the maintenance and support of 
such children at the rate of: 

$500 per month when three such children are living at 
home; 

$425 per month when two such children are living at 
home; 

$250 per month when one such child is living at home; 
and 

$125 per month when none of the children is living at 
home. 

Such payments shall be made on the 5th of the month 

and sent to her at her residence or such other place as she 

may designate. For the purposes of this paragraph 3, a 

child shall be deemed living at home except while 

307 away from home at boarding school or college and 

while away from home in the custody of the Husband. 

The living expenses of the children for each period from 

July 1 to August 31, including the expenses of traveling 

to and from the residence of the Husband or anv other 

•> 

place where the Husband may maintain them, shall be 
paid by the Husband. The payments made under this 
paragraph are intended to be free of federal and state in¬ 
come tax to the Wife, and it is agreed that in the event 
such amounts are taxable to her, they shall be increased 
to the extent necessary to provide her with the amounts 
herein prescribed after allowance for such taxes. 

4. In the ease of any child attending a private prepar¬ 
atory school or college, the Husband shall pay the tuition 
and other direct school expenses, including board and 
lodging if such child is attending school or college away 
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from home, necessary traveling expenses and $300 per 
school year toward clothes purchased for her by the Wife; 
provided, in the case of preparatory school, that such school 
shall have been approved by the Husband or shall be com¬ 
parable, as to standing as as to amount of tuition, board 
and other expenses, to the National Cathedral School in ; 
Washington, D. C.; and provided, in the case of college or 
other school of higher eduction, that such college or school 
shall be chosen by the child and approved by the Husband, 
or, if the Husband fails to give his approval, shall have 
been approved by the Wife. Each child shall be entitled 
to both a private preparatory school and a college education 
(or four years of other higher education equivalent thereto),; 
except that the Wife shall have full power and authority 
to determine the extent to which any of the children shall, 
be provided with a private preparatory school education.; 
For the purposes of this paragraph the term “direct ex¬ 
penses ” shall include fees and charges for school extras 
such as uniforms, riding, musical instruction, and other 
comparable expenses of the type incurred by or for 
308 Felicia at the National Cathedral School. 

5. The Husband shall pay all the medical and! 
dental expenses of the children, provided that surgical ; 
operations (other than emergency operations) and ortho¬ 
dontia must have the Husband’s approval. The Husband 
will not unreasonably withhold his approval of either opera¬ 
tions or orthodontia supported by sound medical opinion, 
and recognizes that one of the children, Mary Kate, is in 
need of orthodontia. 

6. The husband waives irrevocably, in favor of the chil¬ 
dren and assigns to them, jointly, all rights which he may 
otherwise have under the laws of any State to share after 
her death in the estate of the Wife or to share, in the event 
of the death of any of the children, in any inheritance 
coming to the children from the Wife or the Wife’s parents 
or other blood relatives. The Wife hereby makes a like 
waiver with respect to the estate of the Husband. 

7. The Husband shall forthwith assign irrevocably and 
deliver to the Wife insurance policies on his life in the face 
amount of $25,000, free without encumbrances, with all 
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premiums paid to date, and in such manner as to enable 
her to exercise for her own benefit all rights and privileges 
under the policies, including the power to borrow upon or 
surrender such policies; and the Husband shall upon request 
at any time execute such documents as may be required 
and otherwise take such action as may be necessary to 
enable the Wife to exercise such rights and privileges. 
After such assignment the maintenance of such insurance 
shall be for account of the Wife and the Husband shall have 
no obligation to pay the premiums thereon. The policies so 
to be assigned shall be selected from among the Husband’s 
life insurance policies in such manner as to make the an¬ 
nual premium cost of such policies as nearly as 
309 possible equal to the average annual premium cost 
of all the insurance policies on the Husband’s life 
now in force. 

8. The Husband shall forthwith execute in favor of each 
child an irrevocable appointment (subject to such child’s 
predeceasing the Husband before reaching the age of 
twenty-one years) of such child as the beneficiary of in¬ 
surance on his life in the face amount of $10,000, and shall 
maintain such insurance free from encumbrances and pay 
the premiums thereon until such child reaches the age of 
twenty-one years. In addition, the Husband shall main¬ 
tain for each child, until she reaches the age of twenty-one 
years, marries or dies, an additional $2,500 face amount of 
insurance on his life. When such child reaches the age of 
twenty-one, the policies of which she has been appointed 
irrevocably as the beneficiary shall be assigned to such 
child, free of encumbrances, and after the date of such 
assignment the Husband shall have no further obligation 
to pay the premiums thereon. When such child reaches 
the age of twenty-one, marries or dies, the additional amount 
of $2,500 of insurance maintained for her as aforesaid may 
be disposed of by the Husband as he sees fit. Upon request 
the Husband shall from time to time exhibit to the Wife 
photostatic or other satisfactory proof of the appointments, 
premium payments, and other actions necessary to main¬ 
tain all such insurance in the manner prescribed in this 
paragraph. 
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9. The Husband shall pay to the Wife for her support 
and maintenance during her lifetime and until, following 
the divorce of the parties, she shall remarry, 

(a) During the year 1948, in addition to the amounts 
paid to her before the date hereof, a further amount 
which shall be qual to 10% of his income for 1948 (as 
hereinafter defined), but not less than (i) $5,000 or (ii) 
20% of such 1948 income, whichever shall be less; 
and 

310 (b) In 1949 and subsequent years, (i) $10,000 

or (ii) 25% of his average income (as hereinafter 
defined), whichever shall be less, provided that the 
amount to be paid in 1949 and in each subsequent year 
shall not be less than $4,500. ; 

j 

For the purpose of this paragraph 9, the Husband’s in¬ 
come shall mean his gross income from all sources, in¬ 
cluding all income subject to federal income tax and all 
tax-exempt income, less any business and investment ex¬ 
penses incurred in the production of such income which 
are deductible as such for federal income tax purposes 
under internal revenue laws in effect at the signing of this 
Agreement and less any such expenses which are non¬ 
deductible only because allocable to tax-exempt income. 
All capital gains and losses, treated as such under the 
Internal Revenue Laws, shall be disregarded in computing 
income under this Agreement. In any year for which the 
Husband claims that his income, as so defined, is less than 
$40,000, he shall make a proper accounting thereof to the 
Wife. The Husband’s average income shall mean the 
average of such income for the three years next preceding 
the year for which any payment hereunder is computed. 
Payment for 1948 shall be made prior to the close thereof 
and for 1949 and subsequent years shall be made in monthly 
installments of l/12th of the amount due in each year, 
each installment to be paid before the 5th day of the 
month in which it is due at the residence of the Wife or 
such other place as she may from time to time designate 
in writing. The Wife shall pay both federal and state 
income taxes on the payments made under this paragraph 
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and it is agreed that in the event such amounts are not 
taxable to her and are not allowable as a deduction in 
determining the taxable net income of the Husband, they 
shall be decreased to the extent necessary to result in the 
same cost after taxes to the Husband as if thev had been 

m 

so deducted. 

311 10. The Wife agrees that she has not incurred 

and she will not incur hereafter any debts or obliga¬ 
tions whatsoever for necessaries or otherwise upon the 
credit of the Husband, and shall not and will not allow any 
to be so incurred by or for the benefit of or in behalf of 
herself, and the Wife shall and will hold the Husband free 
and harmless of and will satisfy all debts, liabilities and 
obligations of every kind and nature whatsoever, including 
those incurred for necessaries, which may hereafter exist 
or be incurred or contracted by the Wife or anyone in her 
behalf. 

11. Except as in this Agreement provided, each of the 
parties hereto hereby for herself and himself and his or her 
legal representatives remises, releases and forever dis¬ 
charges the other, his or her heirs, executors and adminis¬ 
trators of all and from all debts, dues, sums of money, 
accounts and reckonings, bonds, bills, specialties, damages, 
judgments and executions which against the other he or 
she ever had, now has or which his or her heirs, executors 
or administrators hereafter can, shall or may have upon 
or by reason of any matter, cause or thing whatsoever from 
the beginning of the world to the day of the date of these 
presents. 

12. Each of the parties hereto agrees to do, execute, 
acknowledge and deliver, or cause to be done, executed, 
acknowledged and delivered, all such further acts, deeds, 
conveyances, assurances, renunciations, releases, resigna¬ 
tions and instruments for the better confirming and carry¬ 
ing out of the intents and purposes of this Agreement as the 
other party may reasonably request. 

13. The Husband shall pay the expenses of the Wife in¬ 
curred in connection with any action or actions for sepa¬ 
ration or divorce from the Husband to which she may be 
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a party, whether as plaintiff or defendant, including a 

312 reasonable fee to S. Earl Levene, Esq., an attorney 
heretofore employed by the Wife, together with other 

costs and expenses in connection with any such action or 
actions; provided, however, that the Husband is not com¬ 
mitted to pay more than $2,500 unless S. Earl Levene, Esq. 
obtains a court order for a greater amount, and the Wife is 
not authorized to settle said fee for more than $2,500. The 
total of such expenses and costs, exclusive of counsel fees, 
incurred, incurred prior to the signing of this Agreement 
by the Wife and not heretofore reimbursed by the Husband 
is agreed to be $750. 

14. This Agreement shall not be varied, modified or an¬ 
nulled by the Husband or the Wife, except by written instru¬ 
ment signed and acknowledged by both, and the Husband 
agrees that he will not attempt, bv action in any court or 
otherwise, to reduce his obligations hereunder upon the 
grounds of any increase in the number of his dependents 
or any increase in any expenses not deductible from his 
gross income for the purpose of paragraph 9 hereof or on 
any other ground except serious illness, inability to work 
or other dire necessity. The failure of any party to this 
Agreement to insist on strict performance of any provisions 
of this Agreement by any other party shall not be deemed 
a waiver of the right to insist upon a strict performance 
of such provision or any other provision of this Agreement 
at any time whatsoever. 

15. Nothing contained in this Agreement shall in any 
way preclude either party from prosecuting any action for 
divorce, separation or dissolution at any time or at any 
place by reason of any acts or conduct of either party, com¬ 
mitted prior or subsequent to the date of this Agreement. 
In the event of any such action, this Agreement may be 
offered in evidence by either of the parties hereto and shall, 
subject to the approval of the court be incorporated in any 
decree or judgment of divorce or separation entered in any 
such action between the parties, whoever may be the plain¬ 
tiff, but this Agreement shall in any event survive 

313 and shall not be merged in or superseded by any such 
decree or judgment that may be so entered therein to 
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the end that either party may enforce his rights under any 
such decree or judgment, and may also or alternatively 
proceed independently under this Agreement. The Hus¬ 
band hereby consents to the enforcement of any decree into 
which this Agreement may be incorporated in any jurisdic¬ 
tion in which he may reside or be found. 

16. The Husband agrees that he will not qualify or act 
as executor or administrator of the estate of the Wife’s 
father and that he will take such action as is necessarv to 
renounce any right to so qualify or act. 

In Witness Whereof, the parties hereto have hereunto 
set their hands the day and year first above written. 

(S.) Karl Riemer. 

(S.) Phyllis Miller Riemer. 


EXHIBIT B 

Decree 

Filed Jul. 8, 1952. Harry M. Hull, Clerk 

This case came on regularly for trial upon this 22nd day 
of December, 1948, before the undersigned Judge of said 
Court, sitting without a jury, Plaintiff being present in 
person and by his attorney, William J. Kane, Esq., Defend¬ 
ant being present in person and by her attorney, Lloyd V. 
Smith, Esq., and such proceedings were regularly had herein 
that on the same day the Court rendered its decision in favor 
of the Defendant and against the Plaintiff, made and entered 
herein its certain Findings of Fact and Conclusions of Law 
and ordered that Judgment be entered accordingly. 

Now, Therefore, in consideration of the premises and 
in conformitv with said Decision, Findings of Fact and 
Conclusions of Law, it is hereby Ordered, Adjudged 
316 and Decreed as follows: 

That Defendant be, and she hereby is, granted a decree 
of divorce from Plaintiff on the ground of extreme cruelty, 
same being final and absolute in force, form and effect, the 
laws of the State of Nevada providing no interlocutory 
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period or conditions or restrictions on remarriage; and that 
the bonds of matrimony now and heretofore existing between 
Plaintiff and Defendant are fully completely and forever 
dissolved and that Plaintiff and Defendant are both and 
each hereby restored to the status of single persons. 

It is Further Ordered, Adjudged and Decreed that the 
agreement of the parties, made and entered into under date 
of the 22nd day of December, 1948, copy of which agree¬ 
ment was introduced in evidence in this cause and marked 
Exhibit “A”, is, under all of the circumstances, fair, equi¬ 
table and just; that the parties thereto entered into the 
same freely and voluntarily, with a full knowledge of the 
financial circumstances of each other; that said agreement 
be, and the same is hereby, ratified, approved, adopted and 
confirmed, and made a part of this Decree as if the same 
were herein set out in liaec verba; that the parties thereto, 
the Plaintiff and the Defendant respectively, be, and they 
hereby are, decreed and ordered to abide thereby and to 
perform the obligations thereof; that by said agreement 
all rights of property of the parties are settled and adjusted 
and are decreed in accordance therewith; that the matter 
of the care, custody and control, and support, maintenance 
and education of the minor children of the parties, to-wit; 
Felicia Riemer, Mary Kate Riemer and Lillian Jean Riemer, 
is adjusted by said agreement, and is hereby decreed in 
accordance therewith; and that each of the parties 

317 hereto have judgment against the other according 
to the terms of said agreement. 

Done in Open Court this 22 day of December, 1948. 

(S.) Taylor H. Wines, 

District Judge. 

i 

318 Answer to Complaint 

Filed July 29,1952. Harry M. Hull, Clerk. 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 
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Second Defense 

1-6. Defendant admits the allegations of these para¬ 
graphs of the complaint. 

7. (1) Defendant maintains that he has long since 
paid all camp expenses for which he might have been 
liable, under the decree and agreement, for 1949, 1950, 
and 1951. To the extent definitely identifiable, such 
expenses so paid were: 1949, $1,000.00; 1950, $975.00; 
1951, $235.00; all paid directly to the camp involved. 
These amounts do not include additional amounts of 
cash given to the children themselves for incidental 
expenses, for defendant cannot now recall the exact 
amounts. In any event, defendant never authorized 
plaintiff to disburse on defendant’s behalf any amounts 
whatever for camp expenses, whether for clothing, 
travel, or other purposes. By reason of the location 
of the camp, any travel expenses could only have been 
nominal. 

(2) Defendant maintains that he has long since paid 
all amounts due plaintiff under the decree and agree¬ 
ment for the periods 1948-1949 and 1949-50. The 
amounts claimed appear to be a pro-ration of support 
payments to cover brief Christmas holiday visits to 

the plaintiff’s home by the oldest child, some 
319 of which antedated the decree and agreement. 

If the decree and agreement mean that defend¬ 
ant must account to the plaintiff at the rate of $2.50 per 
twenty-four hour period during which Felicia visits the 
plaintiff, defendant will gladly do so, to the extent that 
he has not done so alreadv. 

V 

(3) To the best of the knowledge, information, and 
belief of the defendant, during the months of June, 
July and August, 1950, the three children were with the 
plaintiff approximately one month, and at camp (at 
defendant’s expense) approximately two months, exact 
dates being unknown to the plaintiff in each case. 
(Defendant admits that he does not treat the problems 
which the children involve with a calendar (or stop- 
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watch) in one hand, and a calculating machine in the 
other.) 

8. (1) Defendant never authorized plaintiff to incur 
any expense for registration and testing at “ Poly¬ 
technic” for Mary Kate and Lillian Jean. 

(2) Defendant maintains that nothing is due the' 
plaintiff in respect of her claim on account of clothes 
for Felicia. Specifically, the defendant maintains as 
follows: 

(a) 1948-1949. The amount claimed is for a period 

prior to the decree and agreement. ! 

(b) 1950-1951. During this school year Felicia 
made her home with the defendant, and defendant 
provided her clothing, and for all other expenses. 

(c) 1951-1952. During this school year Felicia 
made her home with the defendant, and defendant 
provided her clothing, and for all other expenses. 

i 

320 9. Defendant has paid medical and dental ex¬ 

penses as follows: 1949, $1,000.25; 1950, $353.50; 
1/1/51—6/1/52 $422.50; and never authorized any other 
such expenses to be incurred. Moreover, defendant 
maintains that he is not liable for expenses for “drugs” 
10. Defendant concedes the substantial correctness 
of plaintiff’s arithmetic, but maintains that the loss in 
question was an ordinary loss. Defendant so treated 
it in his Federal income tax return for 1950, which has 
not yet been examined by the Bureau of Internal 
Revenue. Defendant further concedes that if it is 
finally determined, in due course, that such loss was a 
capital loss, for Federal income tax purposes, it should 
be similarly treated in his accounting to the plaintiff; 
but only if and to the extent that defendant has any 
further liability to the plaintiff under the decree and 
agreement. (The loss here involved was the result of 
an arbitration settlement of a dispute with his former 
law firm, by which he became unable to withdraw a 
certain amount ($12,466.43) of his prior tax-paid earn¬ 
ings.) _ # i 

All allegations of the complaint not herein specifi¬ 
cally admitted are denied. Wherefore, defendant 
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denies any and all indebtedness to the plaintiff herein 
and prays judgment in his favor with costs. 

Newmyer & Bress, 

By Alvin L. Newmyer, 
Attorneys for Defendant, 
1001-15th Street, N. W., 
Washington, D. C. 

• •••#«* 

322 Supplemental Complaint 

Filed June 26, 1953. Harry M. Hull, Clerk. 

Comes now the plaintiff, by her attorneys, with leave of 
Court first had and obtained, and files this supplement to 
the Complaint filed herein, by adding the following: 

7.(1) (d) Tw’o children in 1952. $ 100.00 

7.(4) During the month of July, 1952, one child 
was at home with plaintiff for 6 days, which, on 
the basis of $8.06 per day amounts to $48.36; no 
child was at home with plaintiff for 25 days, which 
on the basis of $4.03 per day amounts to $100.75, 
or a total due and pavable for the month of July 

of . 149.11 

7.(5) During the month of August, 1952 one 
child was at home with plaintiff for a period of 
14 days, which, on the basis of $8.06 per day 
amounts to $112.84; and during the said month 
2 children were at home with plaintiff for the 
remaining 17 days, which, on the basis of $13.70 
per day amounts to $232.90 or a total for the 

month of August of. 345.74 

7.(6) For the period from September 1, 1952 
to and including June 31, 1953, two children were 
or will be at home with plaintiff for which period 
plaintiff is entitled to receive $425.00 per month 


amounting to . 4,250.00 

8. (2) (d) School year 1952-1953 . 300.00 

9. (4) June 1, 1952 to June 1, 1953 . 279.90 


10.(3) Utilizing the mathematical computa¬ 
tions in paragraph 10(2) hereinabove, plaintiff 
alleges she was entitled to receive $583.85 per 
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month, for the year 1952. For the months 
323 from July 1, 1952 through December, 1952 
plaintiff was entitled to receive $3,503.10, 
and in fact received only $2,750. Plaintiff, there¬ 
fore, alleges that defendant is in default on pay¬ 
ments under paragraph 9 of the aforesaid agree¬ 
ment for the months of July through December, 

1952 in the amount of $753.10. 

10.(4) Utilizing the recomputation of defend¬ 
ant’s income for 1950 ($32,342.31) in computing 
defendant’s total income for the 3 year period 
encompassing 1950, 1951 and 1952, defendant 
has a total income for the 3 aforesaid vears of 
$81,153.10, or an average yearly income for said 
3 years of $27,051.03. Thus, under the terms of 
said agreement, wherein plaintiff is entitled to 
receive $10,000 or one-fourth of the average 
income for the next 3 preceding years, whichever 
is less, plaintiff is entitled to receive $6,762.76 for 
the year 1953, thus entitling plaintiff to receive 
$563.56, per month for the year 1953. Plaintiff 
alleges that she has received only $2,800 from 
defendant for the months from January 1, 1953 
through June, 1953. Therefore, plaintiff further 
alleges that defendant is in default on payments 
under paragraph 9 of the aforesaid agreement 
from January 1,1953 through June 5, 1953 in the 
amount of $581.36. 

'Wherefore, plaintiff prays judgment against defendant 
in the additional amount of $6,759.21 besides interest and 
costs. 

James M. Earnest, 

Fred M. Vinson, Jr., 
Attorneys for Plaintiff. ' 

Demand for Jury Trial 

Plaintiff, Phyllis Miller Riemer, by her attorney, James 
M. Earnest, hereby demands trial by jury of all the issues 
presented, both in the original Complaint and in the Supple¬ 
mental Complaint. 

James M. Earnest. 

##**##*; 
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325 Answer to Supplemental Complaint 

Filed July 17, 1953. Harry M. Hull, Clerk. 

1-4. For answer to the supplemental complaint, defend¬ 
ant says: 

7. (1) (d) Defendant maintains that he has paid all camp 
expenses for which he might have been liable for 1952. 
Such expenses so paid were $645, all paid directly to the 
camp involved. Defendant never authorized plaintiff to 
disburse on defendant’s behalf anv amounts whatever for 
camp expenses, whether for clothing, travel, or other pur¬ 
poses. 

7. (4), (5) and (6) Defendant maintains that lie has paid 
all amounts which might have been due plaintiff in respect 
of the month of July, 1952, the month of August, 1952, and 
the period September 1, 1952 through June 30, 1953; and 
denies that the children were with plaintiff for the periods 
alleged in the supplemental complaint. 

8. (2) (d) Defendant maintains that nothing is due the 
plaintiff in respect of her claim on account of clothes for 
Felicia. During the school year 1952-1953 Felicia made 
her home with the defendant and the defendant provided 
her clothing and for all other expenses. 

10. (3) and (4) Defendant maintains that nothing is due 
the plaintiff for the year 1952 or the year 1953, for the 
reasons set forth in paragraph 10 of the defendant’s answer, 
and for the further reasons set forth in the third defense 
to the supplemental complaint. 

Third Defense to Complaint and Supplemental Complaint 

11. Defendant maintains that the agreement and decree 
referred to in paragraphs 5 and G of the complaint are no 
longer in force and effect, there having been a failure of 
consideration for the reason that the plaintiff has violated 
said agreement and decree in basic respects in that 

(a) plaintiff has, since shortly after December 23, 1948, 
followed a consistent course of harassment and mo- 

326 lestation of the defendant, and 

(b) plaintiff has failed and refused to carry out 
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her obligations in respect to the custody and care of the 
children. 

Wherefore defendant denies any indebtednes to plaintiff: 
and asks judgment in his favor with costs. 

Newmyer & Bress, 

By Alvin L. Newmyer, 

Attorneys for Defendant. , 
1001-15th Street, N. W., 
Washington 5, D. C. 

327 Supplemental Answer to Complaint and Supple¬ 
mental Complaint 

Filed October 16, 1953. Harry M. Hull, Clerk 

Fourth Defense 

Defendant says that this court lacks jurisdiction to deter¬ 
mine the various claims asserted by plaintiff. 

Fifth Defense 

Defendant says that this court lacks venue to determine 
the claims herein asserted. 

Sixth Defense 

That under the terms of the alleged contract between the 
parties and the Nevada decree, the terms of said contract 
and decree are subject to modification and the proper forum 
for such determination is the court in Nevada. 

Seventh Defense 

Defendant says that by reason of the provisions of the 
alleged contract and Nevada decree, there must in law first 
be a determination by the Nevada court as to whether or 
not any arrears are payable to plaintiff and until that matter 
is adjudicated by the Nevada court of original jurisdiction^ 
the court in this proceeding has no jurisdiction to proceed 
to a determination of said issues. 

Eighth Defense 

Bv way of cross complaint, defendant says that under the 
provisions of Paragraph 14 of the alleged contract, this 
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defendant is entitled to ask and obtain a modification of his 
obligations thereunder on the ground of “dire necessity.” 
Said “dire necessity” arises from the fact that his income 
is substantially less than he was earning and contemplated 
earning at the time said contract was entered into, December 
22, 1948, and that it is impossible for him to continue the 
amounts of the payments provided in said contract. 

328 Wherefore, defendant asks by way of affirmative 
relief as provided for in Paragraph 14 of said con¬ 
tract, that the court reduce his obligations hereunder and 
further, that this action be stayed until such determination 
may be made by the court having jurisdiction thereof, in 
the event this court is without jurisdiction so to do. 

Newmyer & Bress, 

By Alvin L. Newmyer, 
Attorneys for Defendant. 

• •••••* 

329 Pretrial Proceedings 

Filed October 16, 1953. Harry M. Hull, Clerk 
Statement of Nature of Case: 

This is an action in 'which the plaintiff seeks to recover 
certain monies from the defendant under the provisions of 
a written agreement executed by the parties, dated December 
22,1948, and made a part of and incorporated in a decree of 
divorce of the Second Judicial District Court of the State of 
Nevada, in and for the County of Washoe, on the 22nd day 
of December 1948. The particular claims of the plaintiff 
are set forth in a pre-trial statement filed herein and at¬ 
tached hereto. 

The defenses of the defendant are set forth in a pre-trial 
statement filed bv the defendant herein and attached hereto. 
Leave is granted to the defendant to amend his answer to 
set forth more particularly the defenses referred to. 

It is stipulated that certain documents or copies of docu¬ 
ments initialed by the pre-trial Judge, shall be received in 
evidence without formal proof, subject to objection as to 
materiality. 
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It is stipulated that the defendant shall furnish the plain¬ 
tiff within five days, copy of a letter claimed to have been 
sent by the defendant to the plaintiff in the month of June 
or July 1952, in which the defendant claimed that the plain¬ 
tiff was in default of the agreement. 

It is agreed that the plaintiff will be present in the Dis¬ 
trict of Columbia at least two days prior to the date of trial 
to enable the defendant to take her deposition prior to trial. 
It is agreed that the defendant will be made available in the 
District of Columbia for the taking of his deposition not less 
than two days before the trial. 

330 Jas. W. Morris, ! 

Pretrial Justice. 

Dated Oct. 16, 1953. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

• ***#*# 

331 Plaintiff’s Pretrial Statement 

Filed October 13, 1953. Harry M. Hull, Clerk 

• ##*##* 

Plaintiff was granted an absolute divorce from defendant 
on the grounds of extreme cruelty on December 22, 1948, in 
case Xo. 121333 in the Second Judicial District Court of the 
State of Nevada, in and for the County of Washoe and in 
the final decree entered therein the aforesaid Separation 
Agreement was expressly ratified, approved and adopted 
and made a part thereof. This decree is still in full force 
and effect. 

i 

#*##### 

336 Defendant’s Pretrial Statement 

; 

Filed Oct. 16,1953. Harry M. Hull, Clerk 

The allegations in the first three paragraphs of plaintiff’s 
pretrial statement are admitted. ! 
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The allegations that defendant is in default under para¬ 
graphs 3, 4, 5 and 9 of the alleged agreement are denied for 
the reasons detailed in the answers to paragraphs 7, 8, 9 
and 10 of said complaint and supplemental complaint. 

Defendant further claims that the contract ceased to be 
in effect after June 1952 (for reasons hereinafter stated), 
notwithstanding which he has since June 1952 made ade¬ 
quate provision within his means for plaintiff and children 
and has paid for them a total for 1952 of $13,319.55, and for 
the first six months of 1953 a total of $5,876.38 in addition 
to subsequent payments within his means. 

##*###* 

337 With respect to the claim asserted in Paragraph 

7 (6) of the Supplemental Complaint, defendant con¬ 
cedes that during the period from September 1, 1952 to and 
including June 30, 1953, two children were at home with 
plaintiff, for which period paragraph 3 of the Agreement 
provides that plaintiff was entitled to receive $425 per 
month amounting to $4,250. Defendant concedes that his 
payments to plaintiff for this period, under all the provi¬ 
sions of the agreement for whatever purpose and apart 
from any other claims made by the plaintiff, aggregated at 
least $4,250 less than the terms of the Agreement required. 
Defendant contends that during this period certain monies 
were paid to plaintiff, a portion of which, at least, was avail¬ 
able for the maintenance and support of the infant children 
of the parties and that he, therefore, did not abandon said 
infant children during said period. 

##*#### 

With respect to the claim asserted in paragraph 8 (2) (a), 
(b), (c) and (d) of the Complaint and Supplemental Com¬ 
plaint, defendant does not claim that he paid plaintiff the 
sum of $300 for any of the three years in question. His 
position is that he never authorized plaintiff to buy clothing 
for any of these three vears and that the older child, 
Felicia, made her home with defendant during the school 
years 1950-51,1951-52 and 1952-53 during which the defend- 
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ant, and not the plaintiff, provided her clothing so that he is 
not obligated in any event for the items claimed in para¬ 
graph S (2) of the Supplemental Complaint. 

With respect to the claim asserted in paragraph 9 (1), 
(2), (3) and (4) of the Complaint and Amended Complaints 
defendant’s position is that he never authorized the ex¬ 
penditures and that he has no knowledge or information as 
to whether they were in fact made. 

######* 

338 For a further defense to this action, defendant 

says that the plaintiff breached said agreement and 
that it is not in force and effect because, contrary to the 
terms thereof, plaintiff has not only persistently interfered 
with and molested the defendant but further, in June 1952, 
in violation of the basic consideration of the contract that 
the three children would be kept together in one home (when 
not in school), plaintiff deliberately violated the same by 
compelling the older child to leave plaintiff’s home and 
refused to provide a place for her with the other children 
in her home, as a result of which said older child has since 
June 1952 been living with this defendant, except while in 
attendance at school. 

###### * 

Paragraph 14 of the agreement expressly provides that 
the “husband will not attempt to reduce his obligation 
thereunder on any ground except serious illness, inability 
to work or other dire necessity.” Under this provision of 
the contract, if the contract is still in effect, the defendant 
herein is entitled to ask and does ask, by way of counter 
relief, that the terms of said contract with respect to the 
sums payable thereunder be modified on the ground Of 
“dire necessity.” It is impossible for him in view of his 
reduced income to continue payments in the amounts pro¬ 
vided by said contract, since in an effort to comply he has 
been paying three-fourtlis of his net income to his former 
wife and three children for the past four years. Therefore, 
a reformation of the contract and modification of the decree 
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of the Nevada court is asked, as provided for in said con¬ 
tract. 


339 The Nevada decree, which ratified and adopted the 
contract, expressly provides further that “each of 
the parties hereto have judgment against the other accord¬ 
ing to the terms of said agreement” and the contract (para¬ 
graph 15) expressly provides “the husband hereby consents 
to the enforcement of any decree into which this agreement 
may be incorporated.” 

Consequently, under the established law and practice 
with respect to the enforcement of contracts or foreign 
decrees, which are subject to modification , as this contract 
and decree are, under paragraph 14 of the contract, the 
Nevada Court must first determine the modification and fix 
the amount of arrears if any, and upon that adjudication, 
this Court would only then in this proceeding be able to 
enter judgment herein. 

#####*# 

341 Memorandum of Court 

Filed November 24, 1953. Harry M. Hull, Clerk. 

This is a suit brought by a former -wife against a former 
husband to recover certain monies allegedly due under a 
separation agreement, which agreement was approved by 
a Nevada Court in divorce proceedings between the parties 
hereto. 

Due to cooperation of counsel, certain items of plaintiff’s 
claim have been eliminated, and the case has proceeded on 
the items hereinafter mentioned. The item involving some 
$2,876.43, growing out of defendant’s claim that a settle¬ 
ment loss suffered bv him on his withdrawal from his former 
law firm was an ordinary loss rather than a capital loss, will 
be deferred, pending ascertainment as to whether this will 
be “treated as (a capital loss) under the Internal Revenue 
Laws.” (Paragraph 9 of the separation agreement.) 

As stated, the parties hereto were husband and wife; on 
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December 22,1948, they entered into a separation agreement 
and, thereafter, were divorced in Nevada in a suit filed by 
the husband, the divorce being granted to the wife. 

For some time, the payments provided by the agreement, 
as approved by the Nevada Court, were made by the hus¬ 
band but, thereafter, certain payments were allegedly 
omitted by the husband. Accordingly, on July 8, 1952, this 
suit was filed and answer was duly filed on July 29,1952, by 
the defendant. Thereafter, by leave of Court, on June 26, 
1953, a supplemental complaint was filed, which 
342 included certain subsequent alleged defaults on the 
part of the defendant. Defendant answered on July 
17, 1953, alleging that there was nothing due plaintiff, and, 
among other things, a breach of the agreement on the part 
of the wife, which defendant claimed put an end to the 
agreement; thereafter, on October 16, 1953, defendant filed 
a supplemental answer, claiming lack of venue in this Court, 
and including a cross complaint asking a revision of the 
agreement on the ground of “dire necessity.” 

The breach alleged by the defendant and relied on by him 
was that the plaintiff has failed and refused to carry out her 
obligations in respect to the custody and care of the three 
children of the parties, and, specifically, that the oldest of 
the three children was not permitted to remain with her 
sisters; that the keeping of the children together was; a 
part of the agreement. Defendant offered to introduce 
evidence to this effect. Plaintiff, on the other hand, stated 
that she was prepared to offer evidence showing that the 
child was not compelled to live apart from the other chil¬ 
dren. The Court, however, declined to hear evidence on 
this point, holding that there was no provision in the sepa¬ 
ration agreement that the children must be kept together 
and, in fact, it seemed to the Court that the agreement 
itself contemplated situations where the children were sep¬ 
arated, for provision was made for payments in different 
amounts when the children were not together. (See Para¬ 
graph 3 of the agreement.) 

Items Claimed by Plaintiff as Due Under Contract 
(Other than Item Reserved for Future Determina¬ 
tion) 
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1. Item 7(2) of original complaint, amounting to 
$90.00. 

Defendant concedes this item. 

2. Item 7(3) of original complaint, amounting to 
$143.00. 

The jury has determined this item adversely to 
defendant. 

343 3. Items 8(2) (b) of original complaint, 

amounting to $300.00, and 8(2) (c), amounting 
to $300.00. 

The jury has determined these items, aggregating 
$600.00, adversely to defendant. 

4. Item 9 of original complaint, medical expenses 
and drugs, amounting to $481.74, under Paragraph 5 
of the Separation Agreement. 

The jury has determined this item adversely to de¬ 
fendant. 

5. Item 7 (4) of supplemental complaint, amount 
claimed to be due, July 1952, under Paragraph 3 of 
Separation Agreement, $149.11. 

The computation is admitted by defendant to be cor¬ 
rect, but denial of obligation is made because of al¬ 
leged violation of the agreement. 

6. Item 7 (5) of supplemental complaint; amount 
claimed to be due, August 1952, under Paragraph 3 of 
Separation Agreement, $345.74. 

The computation is admitted by defendant to be cor¬ 
rect, but denial of obligation is made because of al¬ 
leged violation of the agreement. 

7. Item 7 (6) of supplemental complaint, support of 
two children, September 1, 1952, to June 30, 1953, 
amounting to $4,250.00. 

Defendant has admittedly paid plaintiff $4,250.00 less 
than due her for support of herself and the children. 
He says that, due to the alleged violation of the con¬ 
tract by plaintiff, the contract was voided, and pre¬ 
sumably argues that, while he recognizes his obligation 
to support at least his children, this is not to be fixed 
by the agreement nor the Nevada decree, but if not 
settled by agreement of the parties, must be sued for. 



The wife has applied such monies as were received 
by her from the defendant, as is obvious from the 
claim, to defendant’s obligations under the contract, 
other than the $4,250.00 sued on. The defendant not 
having ear-marked such payments as he made, the plain¬ 
tiff had the right, under well established rules of law,: 
to apply such payments as she determined. 

As above stated, the Court finds no violation by plaintiff 
of the agreement, and, even if there were violation, it would 
not affect the right of the children to support under the 
agreement. 

Accordingly, judgment will be entered for the plaintiff: 
for the above Items 1 to 7, amounting to $6,059.59, unless 
the agreement should be modified because of “dire neces¬ 
sity.” 

344 Defendant’s Cross-Complaint 

Defendant, in his “Eighth Defense”, filed October 
16, 1953, makes the following cross-complaint: 

“By w^ay of cross complaint, defendant says that 
under the provisions of Paragraph 14 of the alleged 
contract, this defendant is entitled to ask and obtain 
a modification of his obligations thereunder on the 
ground of ‘dire necessity.’ Said ‘dire necessity’ arises 
from the fact that his income is substantially less than 
he was earning and contemplated earning at the time 
said contract was entered into, December 22, 1948, and 
that it is impossible for him to continue the amounts 
of the payments provided in said contract.” 

In his pre-trial statements, filed October 13, 1953, defen¬ 
dant states this defense as follows: 

“Paragraph 14 of the agreement expressly provides 
that the ‘husband will not attempt to reduce his obli¬ 
gation thereunder on any ground except serious illness^ 
inability to work or other dire necessity.’ Under this 
provision of the contract, if the contract is still in effect* 
the defendant herein is entitled to ask and does ask, by 
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way of counter relief, that the terms of said contract 
with respect to the sums payable thereunder be modi¬ 
fied on the ground of 4 dire necessity. ’ It is impossible 
for him in view of his reduced income to continue pay¬ 
ments in the amounts provided by said contract, since 
in an effort to comply he has been paying three-fourths 
of his net income to his former wife and three children 
for the past four years. Therefore, a reformation of 
the contract and modification of the decree of the Ne¬ 
vada court is asked, as provided for in said contract. 

“Defendant claims that out of the total net income, 
after taxes, amounting to $91,427.84 for the four years 
1949 through 1952 inclusive, he has, at great personal 
sacrifice, paid for the maintenance of the plaintiff and 
children $67,854.13, leaving him for the support of him¬ 
self and present wife only $23,573.71, and that the con¬ 
tract has been substantially performed on his part.” 

Paragraph 14 of the separation agreement provides as 
follows: 

“This Agreement shall not be varied, modified or an¬ 
nulled by the Husband or the Wife, except by written in¬ 
strument signed and acknowledged by both, and the 
Husband agrees that he will not attempt, by action in 
any court or otherwise, to reduce his obligations here¬ 
under upon the grounds of any increase in the number 
of his dependents or any increase in any expenses not 
deductible from his gross income for the purpose of 
paragraph 9 hereof or on any other ground except seri- 
ious illness, inability to work or other dire necessity. 
The failure of any party to this Agreement to insist 
on strict performance of any provision of this Agree¬ 
ment by any other party shall not be deemed a 
345 waiver of the right to insist upon a strict per¬ 
formance of such provision or any other provi¬ 
sion of this Agreement at any time whatsoever.” 

No claim is made that any “serious illness” or “inability 
to work” prevented defendant from making the agreed 
payments, but defendant relies on the claim that “dire 
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necessity” for revision of the contract exists. In support 
of this, he states that, at the time of the separation agree¬ 
ment, he was a member of the firm of Alvord and Alvord, a 
prominent legal firm; that in 1948 his income was $50,000.- 
00; that at the end of 1949 the firm was dissolved; disputes 
existed as to the amount he was to take out of the firm by 
way of capital and share of income for 1949. 

The actual cash received and to be received during the 


five years 1949-1953; inclusive, was as follows: 

1949, from Alvord firm. $32,186.00 

1950, received as result of arbitration 

agreements* . 36,565.76 

*Note: Although the amount received 
was $41,565.76, he paid William E. 


Leahy, Esq., $5,000.00 as legal fees in 
arbitration. 


1950, income. 38,000.00 

1951, income. 14,285.00 

1952, income. 34,800.00 

1953, income (estimated). 16,500.00 


Total cash received. $172,336.76 


This averages over $34,000.00 per year. Defendant 
claims to have expended $9,400.73 for down payment on a 
new house for himself and the wife he married “ several 
days after the divorce”, and $7,048.00 for furniture. De¬ 
fendant and his wife have two cars. Defendant’s wife and 
son spent three months in Europe last summer. Although 
he too was in Europe for a month, he states this was on 
business. 

346 Bearing in mind that the agreement evidently 
intended that the defendant would not attempt to 
reduce his obligations “upon the grounds of any increase in 
the number of his dependents”, and bearing in mind also 
the amount of his income through 1953, no “dire necessity” 
for a revision of the contract exists. Even if the amount 
received as a result of the arbitration agreement was a capi¬ 
tal item, the money was in fact in hand, and the defendant 
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was not in “dire necessity.’’ It is significant that some 
variation of income was anticipated because in Paragraph 
9(b) of the separation agreement a per year ceiling of 
$10,000.00 and a floor of $4,500.00 are placed on the former 
wife’s support and maintenance. 

Several legal questions were raised at the trial. Plaintiff 
contends that under Nevada law, Compiled Laws, Section 
9474.01, 1943-1949 and cases such as Sistare v. Sistare, 218 
U.S. 1, and Kephart v. Kephart, 89 U.S. App. D.C. 373, 193 
F.(2d) 677, this Court is without jurisdiction to consider the 
question of “dire necessity” as this is a matter for the 
Nevada Court. Defendant counters on this point that the 
Kephart case is in his favor, and further claims that under 
the separation agreement (Paragraph 15), which reads as 
follows: 

“Nothing contained in this Agreement shall in any 
way preclude either party from prosecuting any action 
for divorce, separation or dissolution at any time or at 
any place by reason of any acts or conduct of either 
party, committed prior or subsequent to the date of this 
Agreement. In the event of any such action, this Agree¬ 
ment may be offered in evidence by either of the parties 
hereto and shall, subject to the approval of the court be 
incorporated in any decree or judgment of divorce or 
separation entered in any such action between the 
parties, whoever may be the plaintiff, but this Agree¬ 
ment shall in any event survive and shall not be merged 
in or superseded by any such decree or judgment that 
may be so entered therein to the end that either party 
may enforce his rights under any such decree or judg¬ 
ment, and may also or alternatively proceed independ¬ 
ently under this Agreement. The Husband hereby con¬ 
sents to the enforcement of any decree into which this 
Agreement may be incorporated in any jurisdiction in 
which he may reside or be found.” 

this Court may pass on the question of dire necessity, 
347 irrespective of the decree. In view of the decision on 
the facts to the effect that there is no showing of 
“dire necessity”, it is not necessary to pass upon the conten- 
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tions on this point. However, it seems to the Court that the 
rather unusual provisions of Paragraph 15 give this Court 
jurisdiction. This view of the Court also negatives defend¬ 
ant’s contention that this Court lacks venue of this action. 

Accordingly, the Court concludes that plaintiff is entitled 
to a judgment in the amount of $6,059.59, representing 
claims made by the plaintiff in Items 7(2), 7(3), 8(2) (b), 
8(2) (c) and 9 of the original complaint, and Items 7(4), 7(5) 
and 7(6) of the supplemental complaint. In view of the fact 
that this memorandum contains the necessary findings of 
fact and conclusions of law, it is unnecessary that further 
findings of fact or conclusions of law be submitted. 

Submit form of judgment on notice. 


November 23, 1953. 


Walter M. Bastian, 

Judge. 
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Judgment 


Filed December 8, 1953. Harry M. Hull, Clerk 

This cause coming on to be heard on the merits in respect 
to Item 7(2) of the original Complaint in the amount of $90, 
which defendant conceded; Item 7(3) of the original Com¬ 
plaint in the amount of $143, which the jury determined ad¬ 
versely to defendant; Item 8(2)(b) of the original Com¬ 
plaint in the amount of $300 and Item 8(2) (c) of the original 
Complaint in the amount of $300, both of which were deter¬ 
mined by the jury adversely to defendant; Items 9(1), 9(2) 
and 9(3) of the original Complaint and Item 9(4) of the 
Supplemental Complaint aggregating $481.74, which were 
determined by the jury adversely to defendant; Item 7(4) 
of the Supplemental Complaint in the amount of $149.11 
and Item 7(5) of the Supplemental Complaint in the amount 
of $345.74, the computation of both of which is admitted by 
defendant to be correct, but denial of obligation is made be¬ 
cause of alleged violation of the Property Settlement and 
Separation Agreement between the parties dated December 
22, 1948; Item 7(6) of the Supplemental Complaint in the 
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amount of $4,250, in respect of which defendant conceded 
that during the period September 1, 1952 to and including 
June 30,1953, two children were at home with plaintiff, for 
which period Paragraph 3 of the aforesaid Agreement pro¬ 
vides plaintiff is entitled to receive $425 per month amount¬ 
ing to $4,250, and further conceded that his payments to 
plaintiff for this period under all the provisions of the afore¬ 
said Agreement for whatever purpose and apart from 
349 any other claims made by plaintiff aggregate at least 
$4,250 less than the terms of the aforesaid Agreement 
required; Items 10(1) and 10(2) of the original Complaint 
and Items 10(3) and 10(4) of the Supplemental Complaint 
aggregating $2,876.43; and defendant’s Counter-Claim for 
modification of the aforesaid Agreement on the ground of 
dire necessity; Items 7(2) of the original Complaint; Items 
7(4), 7(5) and 7(6) of the Supplemental Complaint; and de¬ 
fendant’s Counter-Claim having been withdrawn from he 
jury and these items having been considered by the Court 
in the absence of the jury; and the Court having heard the 
evidence and argument of counsel and having separately 
made and entered herein its Findings of Fact and Conclu¬ 
sions of Law thereon, which are contained in the Memo¬ 
randum of Court filed herein November 24,1953; wherefore, 
upon consideration thereof it is by the Court this 8th day 
of December, 1953, 

Adjudged, ordered and decreed that: 

1. Plaintiff, Phyllis Miller Riemer, is entitled to recover 
from defendant, Karl Riemer, the respective amounts 
claimed by her in Items 7(2), 7(3), 8(2) (b), 8(2) (c), 9(1), 
9(2), and 9(3) of the original Complaint and Items 7(4), 
7(5), 7(6), and 9(4) of the Supplemental Complaint filed 
herein; and that plaintiff, Phyllis Miller Riemer be, and she 
hereby is, awarded a judgment against defendant Karl Rie¬ 
mer, in the amount of $6,059.59, being the aggregate amounts 
of the items hereinabove set out. 

2. Defendant’s Counter-Claim for modification of the 
Property Settlement and Separation Agreement between 
the parties dated December 22, 1948, on the ground of dire 
necessity be, and the same hereby is, dismissed. 
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3. Plaintiff’s claim for $2,876.43 asserted in Items 10(1) 
and 10(2) of the original Complaint and Items 10(3) and 
10(4) of the Supplemental Complaint filed herein, be, and 
the same hereby is, deferred until further order of this 

Court, in order that the Court might have the benefit 

350 of any preliminary determination by the Commis¬ 

sioner of Internal Revenue as to whether the settle¬ 
ment loss suffered by defendant on his withdrawal from his 
former law firm should properly be treated as a capital loss 
under the Internal Revenue Laws, as well as any appeal that 
may be taken therefrom by defendant; and the Court ex¬ 
pressly retains jurisdiction of this cause for the purpose 
of determining the aforesaid item of $2,876.43 when it is 
expedient so to do. ; 

4. This final judgment shall supersede the findings of the 
jury dated November 10, 1953. 

Walter M. Bastian, 

Judge. 

Seen: 

Newmyer & Bress, 

By Alvin L. Newmyer, Attorneys for Defendant. 

• •••#•# 

351 Certificate of Court Under F.R.C.P. 54 B as to 
Finality of Judgment Entered December 8, 1953 

Filed Dec. 8, 1953. Harry M. Hull, Clerk 

I hereby certify that the entry of a final judgment in the 
above cause on December 8, 1953, upon less than all of the 
claims for relief presented has been made upon an express 
determination by the Court that there is no just reason for 
delay and upon an express direction for the entry of said 
judgment. 

Walter M. Bastian, 

Judge. 


December 8, 1953. 
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352 Motion for New Trial 

Filed Dec. 19, 1953. Harry M. Hull, Clerk 

Comes now the defendant, Karl Riemer, in the above 
cause, by his attorneys, and moves this Honorable Court 
to set aside the judgment entered herein on December 8, 
1953, and to grant a new trial therein upon each of the issues 
resolved by said judgment, upon the following grounds. 

1. Said judgment as to each issue submitted to the jury 
and as to each issue determined by the Court is contrary to 
law. 

2. Said judgment as to each issue submitted to the jury 
and as to each issue determined by the Court is contrary to 
the evidence and to the weight of the evidence. 

3. Because of errors of law committed by the Court in 
instructing the jury. 

4. Because of errors of law in failing to submit to the jury 
the issue as to plaintiff’s breach of contract for returning 
one of the children to defendant, and in refusing to receive 
any testimony thereon. 

5. Because of errors of law and fact in ruling that “dire 
necessity” for modification of the terms of said contract had 
not been shown. 

Newmyer & Bress, 

By Alvin L. Newmyer, 

Attorneys for Defendant, 

1001 15th Street, N.W., 

Washington, D. C. 

I hereby certify that I mailed a copy of the foregong 
Motion for New Trial and attached Points and Authorities 
in Support of Motion for New Trial, this 18th day of Decem¬ 
ber, 1953, postage prepaid, to James M. Earnest, Esq., and 
Fred M. Vinson, Jr., Esq., attorneys for plaintiff, Wood¬ 
ward Building, Washington, D. C. 

Newmyer & Bress, 

By Alvin L. Newmyer. 
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353 United States District Court for the District of 

Columbia 

Filed Jan. 6, 1954. Harry M. Hull, Clerk 
Civil Action No. 3008-52 
Phyllis Miller Riemer, Plaintiff 


vs. 

Karl Riemer, Defendant 

Order Overruling Motion for New Trial 

Upon consideration of defendant’s motion for new trial 
filed in the above entitled cause, it is by the Court this 6th 
day of January, 1954, ordered that said motion be and the 
same is hereby overruled. 

Walter M. Bastian, 

Judge. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Trial Court may interpret an unambigu¬ 
ous separation agreement, which has been incorporated 
into a final divorce decree of a sister state, without resort 
to the jury, and in doing so did it correctly refuse to re¬ 
write the agreement, by adding conditions or covenants. 

2. Assuming defendant’s contention in regard to the 
breach of an implied condition to be correct, can such a 
breach be used as a defense by a husband in an action by 
the wife for support money for two children only, who are 
properly in her custody? 

3. Was modification of a separation agreement which 
had been incorporated into a foreign divorce decree a 
proper question for the Trial Court to consider, and, if 
so, was this an equitable question to be decided by the 
Court, rather than the jury? 

i 

4. Was the Court’s finding that the defendant was not 
entitled to a modification of the agreement, on the grounds 
of dire necessity, amply supported by the evidence, and 
not clearly erroneous? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

Appellee deems it necessary to supply certain omissions 
in appellant’s statement of the case. 

For the purposes of this brief, appellant-husband will 
sometimes be referred to as defendant and appellee-wife 
will sometimes be referred to as plaintiff. 

The Separation Agreement gave plaintiff the custody 
of the three minor children of the parties. It also provides 
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for alimony payments for the wife, and separately provides 
for the amount of money which defendant was obligated 
to pay for the support of the children. 

Significantly, the Agreement itself provides for the 
happening of the contingency now claimed by defendant to 
be a breach of the Agreement, in that paragraph 3 (J.A. 
56), provides for monthly payments for the support of 
the three children based on how many children were living 
at home with plaintiff, i.e., if three children were at home 
plaintiff was to receive $500; if two children were at home 
plaintiff was to receive $425; and if one child was at home 
plaintiff was to receive $250. 

This Agreement also provides that for the purposes of 
the aforesaid paragraph 3 “a child shall be deemed living 
at home except while away from home at boarding school 
or college and while away from home in the custody of the 
husband .” (J.A. 56, Emphasis added) 

Defendant’s counsel offered to prove that plaintiff had 
refused to carry out her obligations in that the oldest 
of the three children was not permitted to remain with 
her sisters on the theory that the keeping of the children 
together was an implied term of the agreement. On the 
other hand plaintiff offered to prove that the oldest child 
was not compelled to live apart from the other children. 1 

The Trial Court declined to hear evidence on this point, 
holding that the Separation Agreement was crystal clear 
in regard to support money for the three children, i.e., the 
Agreement provides for different amounts to be paid 
according to how many children were at home with plain¬ 
tiff, and also specifically defines when children are deemed 
to be at home. 

The entire amount awarded plaintiff by the Trial Court 
and jury was attributable to those provisions of the Agree¬ 
ment wherein defendant obligated himself to support his 
children ; and from and after the time of the alleged breach 


i See Memorandum of Court. (J.A. 75.) 
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included only that money which was due plaintiff for the 
two younger children who were indisputably in her custody 
during the time in question. 

This necessarily follows, since plaintiff’s claim for 
alimony for herself, as set out in paragraphs 10 of the 
Complaint and Supplemental Complaint (J.A. 53, 66, 67) 
was reserved by the Court for a later determination. (See 
Memorandum of Court, J.A. 74.) 

FEDERAL RULES OF CIVIL PROCEDURE INVOLVED j 

Rule 52. Findings by the Court. 

“ (a) Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court 
shall find the facts specially and state separately its 
conclusions of law thereon and direct the entry of 
the appropriate judgment; # * *. Requests for findings 
are not necessary for purposes of review. Findings 
of fact shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of 
the trial court to judge of the credibility of the wit¬ 
nesses. * * *. If an opinion or memorandum of deci¬ 
sion is filed, it will be sufficient if the findings of fact 
and conclusions of law appear therein. * * 

Rule 39. Trial by Jury or by the Court. 

“(a) By Jury. When trial by jury has been de¬ 
manded as provided in Rule 38, the action shall be 
designated upon the docket as a jury action. The trial 
of all issues so demanded shall be by jury, unless * * * 
(2) the court upon motion or of its own initiative 
finds that a right of trial by jury of some or all of 
those issues does not exist under the Constitution or 
statutes of the United States.” 

SUMMARY OF ARGUMENT 

1. The Separation Agreement, which was incorporated 
into the final foreign divorce decree, is clear and unambig¬ 
uous. During the trial, defendant’s counsel never claimed 
nor did he point out any ambiguity in the agreement, but 
merely suggested to the Trial Court that the Court should 
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imply an additional condition from the mere language of 
the entire Agreement itself. Under such circumstances, 
the Trial Court correctly ruled that the interpretation of 
the Agreement was solely a matter for the Court and not 
for the jury. 

2. The Trial Court was correct in refusing to re-write 
the Agreement of the parties by implying additional terms 
or conditions where the happening of the alleged con¬ 
tingency, relied upon as constituting a breach of the Agree¬ 
ment, was covered in express language in the Agreement 
itself. 

However, even if the condition defendant urges could 
be said to be an implied condition, nevertheless, it is not 
available to defendant as a defense since the issues relate 
solely to plaintiff’s claims for support for two children 
who indisputably were under her care and in her custody. 

3. Plaintiff was proceeding upon both the final divorce 
decree and the Separation Agreement incorporated therein. 
Therefore, the Trial Court should not have considered the 
issue of modification, as that was more properly a matter 
to be heard by the Nevada Court which rendered the afore¬ 
said decree. 

4. Assuming that the Trial Court properly considered 
the issue of dire necessity, such issue, as it related to the 
modification of the contract and/or decree, was an equitable 
matter and, therefore, the Trial Court correctly considered 
it in the absence of the jury. In any event, the finding of 
the Trial Court in regard to lack of dire necessity is un¬ 
assailable since the evidence before the Court overwhelm¬ 
ingly supports the finding. 
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ARGUMENT 

L 


The Separation Agreement, Which Was Incorporated Into the 
Foreign Decree, Is Unambiguous and. Therefore, the In¬ 
terpretation of the Agreement Was a Matter for the Trial 
Court and Not for the Jury 


The cardinal rule of interpretation of a contract is to 
ascertain, if possible, from the instrument itself the intent 
of the parties and to give effect to that intention. Machen 
v. Yost, 1924, 54 App. D.C. 261, 262, 296 F. 1008. 2 

It is basic in contract law that “in the absence of 


ambiguity, the intent of the parties to a contract must be 
ascertained from the language thereof without resort to 
parole evidence or extrinsic circumstances”. Simpson 
Brothers, Inc . v. District of Columbia, 85 U.S. App. D.C. 
275, 179 F. 2d 430, 434, affirming 73 F. Supp. 858, cert, 
den. 70 S. Ct. 350, 338 U.S. 911, 94 L. Ed. 561. 

At no point during the trial did defendant contend that 
there was any ambiguity in the contract. In the words of 
the Trial Judge: 


“Here is a carefully drawn agreement undoubtedly, 
and as indicated here, each party represented by coun¬ 
sel in Nevada where service was had on both parties. 
I must say that I mean the fair meaning of this agree¬ 
ment is as I have indicated.” (J.A. 44, Emphasis 
added) 


In Hill and Combs v. First National Bank of San Angelo, 
Texas, 5th Cir. 1944, 139 F. 2d 740, the Court said: 

“The parties having reduced their agreement to 
writing are bound by the written terms, the meaning 
and effect of which, if they are clear and without am¬ 
biguity, may not be submitted to the jury but must 
be determined by the Court. It is only if they are 
ambiguous that justification can be found for the 
admission of the evidence * * *.” (Emphasis added) 

2 See also Columbia Hospital v. U.S. Fidelity 4" Guaranty Co., 88 U.S. App. 
D.C. 251, 188 F. 2d 654, 659, cert. den. 72 S. Ct. 31, 342 U.S. 817, 96 L. 
Ed. 618. 
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Inasmuch as defendant has not claimed that an ambigu¬ 
ity did exist and none exists in fact, the Trial Court acted 
within proper bounds in interpreting the Agreement with¬ 
out resort to the jury. Consequently there is no merit to 
defendant’s first point. 


n. 

The Trial Court Was Correct in Refusing to Re-Write the 
Agreement of the Parties, by Inserting Additional Terms 
or Conditions Into the Agreement 

"What the defendant would have had the Trial Court do 
was to re-write the Separation Agreement by inserting ad¬ 
ditional terms or conditions. When asked by the Court 
which part of the Agreement defendant claimed was 
breached there occurred the following colloquy between 
the Court and counsel for defendant: 

“Mr. Newmyer: The breach is in the fact that under 
the provisions of the contract, the underlying con¬ 
sideration and the language of the agreement indicates 
that these three children were to be together in one 
home. 

“The Court: Now, what paragraph is that? 

“Mr. Newmyer: It is not in any particular para¬ 
graph, but it is in each paragraph referred to here. 
For example, it is in the second, starting with the 
second paragraph: 

‘Until the respective children shall have married 
or obtained the age of twenty-one years, the wife 
shall have custody of them, except that the husband 
shall, with the consent of the child concerned, have 
custody of them,’ 

during the summer periods. Each may visit the chil¬ 
dren at the residence of the other or in camp; which 
paragraph places the three children in the custody of 
the wife, in her, except when they are away at school, 
or when with their father during any vacation period. 

“The Court: Does Paragraph 3 indicate the same 
condition exists when not living at home? 
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“Mr. Newmyer: Yes, because it is all based and 
arises out of the relationship between these children 
and the raising of children together. Now, this is 
not the paragraph— 

“The Court: I thought I had read that contract 
carefully. I haven’t found anything in it which says 
she must keep the children with her all the time. 

“Mr. Newmyer: Well, it isn’t— 

“The Court: Maybe you are reading something into 
it that I didn’t see there. I will be very happy to know 
if there is anything you say implies it, but I didn’t 
read any such implication.” (J.A. 42.) 

In spite of the fact that the Agreement provides for 
different sums to be paid to the wife based on how many 
children are at home with her, and in spite of the fact that 
the Agreement provides that children shall be deemed 
living at home with the wife except when away at school 
or away from home in the custody of the husband (J.A. 56);, 
defendant now asks this Court to imply as a dependent 
covenant of the Agreement the condition that the three 
children must be kept together in the wife’s home at all 
times. (J.A. 42, 43.) 

In In Re Reeds Estate, 1915, 247 Pa. 441, 93 A. 502, 
503, when reversing the trial Court for speculating, rather 
than interpreting a contract, the Court said: 

“The writings are clear and unambiguous, therefore, 
they require and permit of no speculation as to their 
meaning, yet, instead of simply considering the words 
used, according to their ordinary signification, and the 
construing the contract, the court below stepped be¬ 
yond the bounds of interpretation into the realm of 
creation, and through a process of speculative reason¬ 
ing concerning what is called ‘the spirit’ of the com 
tract, the learned judge who wrote the * * * opinion 
* * * built up an essentially different agreement from 
that indicated by the plain terms of the document 
itself.” 
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The Trial Court, in the instant case, did not wish to 
step into the “realm of creation” concerning “the spirit” 
of the Agreement, and rightly refused to imply into the 
Agreement that which not only is absent, but is expressly 
contradicted by the Agreement itself . 3 This conclusion 
logically follows for, as we have seen, paragraph 3 of the 
Agreement obviously contemplated situations where one, 
or more than one, of the children w T ere to be with the father, 
with correspondingly reduced payments to the mother be¬ 
cause of the children’s absence. 

In this view of the matter, the cases cited by defendant 
in support of the proposition that a breach of a covenant 
is a good defense in an action on a separation agreement, 
plainly beg the question for if no such covenant as is now 
contended for exists in fact, there obviously could be 
no breach of it. 

But even if the Court could imply a covenant that all 
three children must be kept together in the mother’s home, 
nevertheless, none of defendant’s cases are in point. These 
cases uniformly hold, and correctly so, that wiien the wife 
breaches a dependent covenant in a separation agreement, 
the husband may set that fact up as a defense in an action 
brought by the wife for her benefit, and for her benefit 
alone. 

In what is perhaps the grandfather case of Duryea v. 
Bliven, 1890, 122 N.Y. 567, 25 N.E. 908, the Court stated 
that if the wife violated a material part of the contract 
a recovery could not be sustained “in her favor, for her 
benefit, of the sum wilich he stipulated to pay monthly”. 
(Emphasis added.) In the Duryea case, there was no allo¬ 
cation of monies to be paid to the wrife and the children, 
the husband agreeing to pay the wife $75.00 per month in 
“full discharge of liability for their support”. 

3 << * • * an( j no WO rds can be added to or taken from it and thereby 
change the plain meaning of the parties, * * *.” Buchanan v. Swift , 7 Cir., 
1942, 130 F. 2d 483, 485. 


9 


In Blumberg v. Blumberg, Co. Ct. 1952, 117 N.Y.S. 2d 
906, 909, the wife brought an action to recover arrearages 
on a separation agreement and a decree into which it been 
incorporated. The payments to be made the wife were 
not allocated between the wife and the children. The hus¬ 
band set up as a defense the wife’s breach of the agreement 
and decree. The Court struck his defenses, saying that 
if an allocation can be found in the agreement the husband 
might be allowed to set up the breach as a partial but not 
a complete defense, thus in effect saying that the breach 
was a defense afainst the wife’s claim but not against the 
children’s claim. The Court was careful to state: 

“ * * * On the other hand, where an action is brought 
under a judicial decree the husband is not relieved 
from his obligation to support his child as directed 
by the decree, the welfare of the child being the para¬ 
mount consideration .” (Emphasis added) 

The case of Mason v. Mason, 1934, 148 Ore. 34, 34 P. 
(2d) 328 (cited by appellant as 39 P. 2d 328), is obviously 
not in point because there payments were not allocated 
to the wife and individual children as in the instant case. 
Also, in the Mason case, supra, the wife sought support 
money for the children for a time when the children had 
in fact been in the custody of and under the care of the 
father. 

The cases of Craig v. Craig, 1946, 157 Fla. 710, 26 So. 
2d 881, and Olson v. Olson, 1949, 76 N.D. 553, 38 N.W. 2d 
32, both cited by defendant, are easily distinguished be¬ 
cause in both cases the wife was suing for alimony accruing 
to her and was not asking support money for children 
who were and are in her custody. 4 

Moreover, the principle is well established that a husband 
may not set up an alleged breach of contract on the part 
of the wife, as a defense to an action brought under a 

4 The case of Laughridgc v. Love jay, 1951, 234 N.C. 663, 68 S.E. 2d 403 
and Gilman v. Gilman, 1951, 327 Mass. 143, 97 N.E. 2d 404, cited by defead- 
ant, are likewise not in point. 
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decree or separation agreement for the support of children 
in the wife’s custody. The courts uniformly enforce the 
obligation of the husband to support the children on two 
theories. Some cases hold that the covenant allegedly 
breached by the wife was either not material or was inde¬ 
pendent rather than interdependent with the obligation 
of the husband to provide support for the children. An¬ 
other line of cases hold that regardless of the breach of 
the wife, the wife has custody and the welfare of the child 
is paramount. 

In Kaminsky v. Rich, 1939, 10 N.Y.S. 2d 503, 504, the 
Court said: 

“Upon the facts and the law the defendant was 
obligated to provide for his son’s support during the 
period in suit. No act on the part of the mother of 
the child could abrogate this right of support and 
maintenance provided in the separation agreement 
which was confirmed by the decree of divorce * * *. 

“Furthermore, the defendant’s claim that his former 
wife violated the provisions of the separation agree¬ 
ment as to his right of visitation and custody of the 
child is unavailing as a defense .” (Emphasis added.) 

This is analogous to the language of the Court in Blurn- 
berg v. Blumberg, supra , at page 909, where the Court 
stated that the welfare of the child is the primary con¬ 
sideration. 

In Hughes v. Burke, et al, 1934, 167 Md. 472, 175 A. 335, 
a trustee for the wife and the child sued the husband for 
monies due under a separation agreement. The husband 
interposed the defense that the wife had breached a cove¬ 
nant not to molest him, which was contained in the separa¬ 
tion agreement. The Court spoke of the husband’s recog¬ 
nition in the agreement that it was his duty to provide 
support for the wife and the child and the amount he 
agreed to pay took the place of what a court of equity 
would have required him to pay. It held that the 
covenant not to molest was “incidental and not the moving 
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cause,” although a “part of the consideration for his 
covenants,” and then stated: 

“All that he agreed to do in the way of support 
was in performance of his common law duty. 

“Having found that the covenant not to molest 
could not be pleaded as a defense in this case, it 
becomes unnecessary to decide whether the alleged 
acts of the wife if true constituted a breach of the 
covenant not to molest. * * V’ 5 (Emphasis added) 

There is still another reason why the alleged breach is 
unavailable to the defendant as a defense. As early as 
1949, defendant was in default under the agreement for, 
from that time on, he failed to fulfill certain of his obliga¬ 
tions under the Agreement. 6 In Stuart v. Stuart, 1943, 77 
U.S. App. D.C. 200, 133 F. 2d 411, 412, the wife sued the 
husband for arrearages and he defended on the theory that 
she had breached the separation agreement, under which 
the arrearages arose, by denying him the right of visita¬ 
tion. The Court held that since the husband was in un¬ 
broken default: i 

“ * * * he was in no position to demand the privilege 
of visiting the daughter. It follows that Mrs. Stuart 
was not required to comply with any request and that 
a refusal by her would not be a defense to Dr. Stuart 
in a suit for the payment he contracted to make. # * * 

“ * * * In other words, her obligations are suspended 
until he performs his.” (Emphasis added) 

It is clear then that the Court properly excluded the 
evidence offered by defendant concerning the alleged breach 
of the Agreement. The Court’s interpretation of the 

5 See also Fifth Avenue Bank of New York v. Hammond Realty Co., 7 Cir. 
1942, 130 F. 2d 993, 995; Sabbarese v. Sabbarese, 1929, 104 N. J. Eq. 600, 
146 A. 592; and Shaw v. Shaw, 1939, 24 Bel. Ch. 110, 9 A. 2d 258. 

«Scc the Complaint (J.A. 52, 53), and the Memorandum of Court. (J.A. 
76.) 


Agreement was obviously correct, and therefore, the ex¬ 
cluded evidence was irrelevant. Even if we assume de¬ 
fendant’s interpretation of the Agreement to be correct, 
the excluded evidence would only have been relevant to 
the claims of plaintiff for alimony for herself 7 because 
defendant’s obligation to support his two younger children, 
as expressed in the Agreement and which stands as a 
substitute for his common law obligation, would be un¬ 
affected by plaintiff’s conduct. 

m. 

Plaintiff Was Proceeding Under Both the Decree and the Sep¬ 
aration Agreement Incorporated Therein, and Therefore, 
the Trial Court Should Not Have Considered the Issue of 
Dire Necessity 

The Complaint alleges the execution and delivery of the 
Separation Agreement; and further alleges that the Sep¬ 
aration Agreement was incorporated into and made a part 
of the final divorce decree. Both the Separation Agree¬ 
ment and the final divorce decree are appended to the 
Complaint as exhibits and expressly made a part thereof. 
(J.A. 52, 55-63.) All of the foregoing allegations and facts 
were admitted by defendant. (J.A. 64.) Thus, it became 
obvious that plaintiff was proceeding on both the agreement 
and the final decree. 

Notwithstanding the issues thus developed, defendant 
and the Trial Court sought throughout the trial to force 
plaintiff to elect whether to proceed on the contract or 
the decree (J.A. 6, 7), but an election was not required of 
plaintiff nor was one made. 8 

7 These claims were reserved by the C.ourt for later decision. 

8 In the transcript of the trial the following statement was made by counsel 
for plaintiff: 

“I am not blowing hot and cold. In the complaint I allege the fact that 
there was a property settlement and separation agreement, and I allege 
that there was a definite settlement agreement which was incorporated 
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In Miller v. Miller , 10 Cir. 1943, 134 F. 2d 583, 587, the 
Court pointed out that the remedy afforded under a decree 
of alimony and the remedy under a separate maintenance 
agreement: 

j 

“ * * * are not inconsistent but concurrent remedies 
in that a defaulting party may be bound by both the 
decree for alimony and the agreement.” (Emphasis 
added) 

Here, the Separation Agreement provides in paragraph 
15 thereof: ! 

“ * * • This Agreement shall in any event survive 
and shall not be merged in or superseded by any such 
decree or judgment that may be so entered therein to 
the end that either party may enforce his rights under 
any such decree or judgment, and may also or alter¬ 
natively proceed independently under this Agreement. 
The Husband hereby consents to the enforcement of 
any decree into which this Agreement may be incor¬ 
porated in any jurisdiction in which he may reside or 
be found.” (J.A. 61, 62.) 

This provision of the Agreement gives the option to the 
aggrieved party to proceed independently under the Agree¬ 
ment if she or he so chooses. In other words, the pro¬ 
vision is for the benefit of the aggrieved and may be so 
used as a sword, but the defaulting party should not be 
allowed to use this provision as a shield in the manner here 
attempted. Defendant would have the Court say that the 
plaintiff proceeds only on the contract and asks the Court 
to modify the contract. However, plaintiff may proceed 
in the same action on both the contract and the decree, 9 

in and made a part of the decree, and those facts are admitted in the 
answer filed to the complaint.’’ (J.A. 6) 

See also J.A. 3 where plaintiff’s counsel, Mr. Earnest, stated: 

“First may I correct the record. Mr. Earnest hasn’t stated he is pro¬ 
ceeding solely on the written contract. Mr. Earnest said he is proceeding 
basically on the written contract. 

» Sec Killer v. Killer, 134 F. 2d at page 587. 
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and in such case, the Trial Court is powerless to modify 
defendant’s obligations either retroactively or prospec¬ 
tively, for to do so would be to tamper with the decree of 
the Nevada Court. 10 

In Miller v. Miller, 1941, 74 App. D.C. 216, 122 F. 2d 
209, 211, this Court said: 

“We are not concerned with the question whether 
the Nevada court now could or would, on application, 
modify the decree so as to reduce the amount of the 
alimony, in view of changed circumstances which in¬ 
clude the maturity of the children on the one hand 
and an increase in appellant’s salary on the other. 
We must enforce the decree as it stands. It is absolute, 
and entitles appellee to $150 a month until she re¬ 
marries.” (Emphasis added) 

Thus, the Trial Court should more properly have refused 
to consider the issue of modification of the Separation 
Agreement which had been incorporated into the Nevada 
decree. But since it saw fit to do so, this brings us to our 
next point. 


IV. 

Assuming That This Forum Properly Considered the Question 
of Modification of the Separation Agreement. Such Ques¬ 
tion Was Equitable in Nature and Was Properly Considered 
by the Court in the Absence of the Jury. Hence, the Find¬ 
ing of the Court in This Regard Is Unassailable 

For the purpose of this argument, we will assume that 
the Trial Court correctly ruled that it had jurisdiction to 
modify the contract and consider the issue of dire necessity, 
as related to such modification. 

Paragraph 14 of the Separation Agreement reads in part 
as follows: 

10 On page 126 of the official transcript of proceedings, which is a part 
of the record before this Court, counsel for defendant says: 

“Yes, if this was an action to modify the decree in Beno Your Honor 
would not hear it. ,, 
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“ * * • and the Husband agrees that he will not 
attempt, by action in any court or otherwise, to reduce 
his obligations hereunder upon the grounds of any 
increase in the number of his dependents or any in¬ 
crease in any expenses not deductible from his gross 
income for the purpose of paragraph 9 hereof or on 
any other ground except serious illness, inability to 
work or other dire necessity. * * * ” (J.A. 61, Em¬ 
phasis added) 

The Federal Rules of Civil Procedure, as amended, in 
Rule 39(a), provides that: 

I 

“(a) By Jury. When trial by jury has been de¬ 
manded as provided in Rule 38, the action shall be 
designated upon the docket as a jury action. The 
trial of all issues so demanded shall be by jury, unless 
* * * (2) the court upon motion or of its own initiative 
finds that a right of trial by jury of some or all of 
those issues does not exist under the Constitution or 
statutes of the United States.” 

The modification of the contract sought by defendant 
is clearly an equitable matter. It was recognized as such 
by counsel for the defendant repeatedly throughout the 
trial. (J.A. 7, 11, 30, 45.) 11 In accordance with Rule 39, 
supra, the Trial Court determined to hear the evidence 
in the absence of the jury. The Court received all evidence 
on the point offered by defendant, which was unrefuted by 
plaintiff, and decided adversely to defendant. Thus, the 
only substantial question is whether the Court’s findings 
are supported by the evidence. 

Rule 52(a) of the Federal Rules of Civil Procedure, as 
amended, provides in part: 

“ * * * Findings of fact shall not be set aside unless 
clearly erroneous and due regard shall be given to the 

iiWhen the Trial Judge stated that he didn’t think that the amendment 
of the contract was a jury matter, defendant’s counsel replied, “No, 1 don't 
think it is either (J.A. 45, Emphasis added) Thus, it may be said that 
even if a right to trial by jury on this issue existed, defendant waived such 
right. 
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opportunity of the trial court to judge of the credi¬ 
bility of the witnesses. * * * If an opinion or memo¬ 
randum of decision is filed it will be sufficient if the 
findings of fact and conclusions of law appear therein.” 

See Remington Rand, Inc. v. Societe Internationale Pour 
Participations Industrielles et Commerciales S.A., etc., 
et al, 1951, 88 U.S. App. D.C. 275, 188 F. 2d 1011, 1013, 
cert. den. 72 S. Ct. 44, 342 U.S. 832, 96 L. Ed. 667, Rehearing 
den. 72 S. Ct. 172, 342 U.S. 889, 96 L. Ed. 

Defendant attempts to assail the finding of the Court 
in regard to the lack of dire necessity. Defendant did not 
attack this finding on any lack of supporting evidence, but 
merely referred the Court to those portions of the record 
which contained evidence favorable to appellant. In point 
of fact the Court’s finding in this regard (J.A. 79, 80) is 
overwhelmingly supported by the record. (See J.A. 31 
through 39.) 12 

In the lower Court defendant contended that he was 
entitled to a modification of the contract on the grounds 
of dire necessity—not only in regard to future payments 
but in regard to past due and accrued payments. By no 
stretch of the imagination was defendant entitled to a 
retroactive modification. 

Under Nevada law, there can be no retroactive modifi¬ 
cation. See Compiled Daws of Nevada, 1943-1949, Sec. 
9474.01, which provides as follows: 

“In divorce and separate maintenance actions in¬ 
stallment adjustments for alimony and support shall 
not be subject to modification as to accrued install¬ 
ments, not only as to installments not accrued at the 
time a motion for modification is filed.” (J.A. 40.) 

12 It should also be noted that the separation agreement in paragraph 14 
(J.A. 61) provides that the husband will not attempt “to reduce his obli¬ 
gations hereunder upon the grounds of any increase in the number of his 
dependents * * * ” However, appellant remarried within “a few days” 
after his divorce from appellee and a son was born of this second marriage. 
(J.A. 31.) 
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In the words of this Court, the defendant “ * * # could 
not take the law into his own hands, decide for himself that 
he need no longer obey and then advance his own decision 
as justification for his own disobedience.” Kephart v. 
Kepluart, 1951, 89 U.S. App. D.C. 373, 193 F. 2d 677, 680, 
cert. den. 72 S. Ct. 557, 342 U.S. 944, 96 L. Ed. 702. 

Therefore, the judgment of the Court, which was entered 
against defendant could not be affected by the issue of 
alleged dire necessity. For even if the Court had found 
that grounds for modification existed, such modification 
would operate prospectively only and would not affect 
accrued arrearages. Be that as it may, the question of 
modification of the agreement, which admittedly was 
equitable in nature, was determined adversely to defend¬ 
ant. The Court did so on the basis of the evidence which 
came solely from the lips of defendant. Surely defendant 
is in no position to complain that the Court’s finding is 
“clearly erroneous”. On this premise the judgment can¬ 
not be successfully challenged here. 

i 

CONCLUSION 

Plaintiff respectfully urges that Appellant’s appeal is; 
not meritorious. Therefore, the judgment of the District 
Court should be affirmed. 

Respectfully submitted, 

James M. Earnest 
Fred M. Vinson, Jr. 

Attorneys for Appellee 
1000 Woodward Building 
Washington 5, D. C. 




